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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TINA MARGELLOS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 5000881

MCI WORLDCOM,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ZURICH INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Tina Margellos, claimant, has filed a petition in arbitration and seeks workers’ compensation benefits from MCI Worldcom, employer, and Zurich Insurance, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on June 9, 2004 in Cedar Rapids, Iowa. The record in the case consists of claimant’s exhibits 1 through 5; defense exhibits A through I; as well as the testimony of the claimant and Sheryl Knutson.

ISSUES

The parties presented the following issues for determination:

1. Whether the alleged injury is a cause of permanent disability.

2. The extent of the claimant’s entitlement to permanent partial disability benefits.

3. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Tina Margellos, the claimant, was age 40 at the time of the hearing.  The claimant’s educational background consists of a bachelor’s degree from the University of Iowa in 1994, and, later, two computer certificates. 

The claimant’s prior work experience includes operating a ceramic tile business, where she worked with grouting floors, laying tile, measuring rooms, etc.  She described this as a physical job.  She operated this business with her husband at the time, and they earned about $50,000.00 per year.  The business ended when they divorced. 

The claimant worked for a time bartending, then found work through Manpower with Rockwell in 1996 as an “NT Account Coordinator” for about a year.  At this job, she earned about $28,000.00 per year.  She described this as a desk job.

She then took a leave of absence to attend school and obtain her computer certificates.  She became a full-time student at Kirkwood Community College, where she earned good grades. 

The claimant then went to work for the defendant-employer, MCI, in June 1999 as an “application developer” for computer programs.  Her salary was $40,000.00 per year plus benefits.  

On September 8, 1999, the claimant was walking to a meeting when an employee pushing a cart of boxes ran into her right side, pushing her into a wall.  She was actually hit by the employee rather than the cart.  She immediately felt a pop in her right hip area and low back, and pain shot through her body.  

She proceeded to the meeting, where she told a supervisor, and later sent an e‑mail about the incident.  (Exhibit 3, pages 26-30)  She was told to fill out a report, which she did. 

The claimant did not seek medical attention immediately.  She testified that she experienced pain in her right side and down her leg.  The tingling went down to her toes.  However, between the date of injury and October 25, 2000, the claimant did not seek any medical attention for this condition, although she saw physicians for other, unrelated conditions.  During her visits to doctors for other conditions, she did not mention any back or leg pain.  On May 19, 2000, while seeing a doctor for left thumb pain from a volleyball incident, there is a notation of right leg pain. 

The claimant, before her injury, was very active physically, participating in volleyball, bicycle riding, hiking, bowling and lifting weights.  

On October 25, 2000, the claimant sought medical attention for left wrist pain from working out.  She did not mention hip or leg pain or her work injury.  However, on the same day she e-mailed the company about her work injury.  (Ex. A, p. 6) 

The claimant was sent by the employer to Chad Abernathey, M.D.  Dr. Abernathey did not see a need for surgery, and referred her back to her authorized treating physician, Jerome Janda, M.D.  The claimant began a program of physical therapy in December 2000. 

MCI laid the claimant off on March 1, 2001.  Her annual salary had risen to $42,000.00 per year by then.  The claimant was surprised by the layoff. 

Following her layoff, the claimant states she applied “everywhere.”  (Ex. 2, pp. 5‑7)  She eventually found work at Fin and Feather as a casher, where she earned $6.50 per hour on a part-time basis.  In the fall of 2002, she also took on a second job at Gold’s Gym, where she sold gym memberships.  She was paid $9.00 per hour and a commission. 
In 2003, the claimant took on a job at Handleman, where she stocked music CDs in retail stores for $10.00 per hour, 30 hours per week.  This required her to cut back her hours at Fin and Feather; she was at this time working at three jobs. 

In 2004, she took a job with Allen Stevens Associates, a roofing management consulting firm.  She quit her other jobs to work at this job full-time.  She earns about $29,000.00 per year, with no benefits or vacation.  She works with a computer at a desk.

Today, she still has pain in her low right hip area, which extends down her right leg to her toes.  She testified the pain is always there.  She can walk okay, but cannot sit for an extended period of time.  It hurts when she bends, lifts or squats.  Her sleep is disturbed by her pain. 

She only uses over-the-counter medication today.  Her last physical therapy visit was in 2002.  She has not had any medical treatment since then.  She testified that she has not lifted weights for three years now, as it aggravates her back and hip pain.  Instead, she walks for exercise. 

Subsequent to her injury, the claimant was involved in a motor vehicle accident when a car turned left in front of her.  The collision occurred at a speed of about 30 miles per hour, and the claimant was wearing a seat belt.  She suffered a whiplash injury, and was seen by Don Miller, D.C.  She states her whole body was sore for several weeks, but then everything returned to normal except her hip and low back, which returned to the pain she was experiencing before. 

She testified that she could not return to her ceramic tile job today, as it required kneeling which she would not be able to do with her back pain.  She stated she cannot do a desk job such as she did at Rockwell or at MCI, unless she were allowed to get up and move around.  Otherwise, she would get stiff.  In her current desk job, she gets up frequently to use the restroom, go to the fax machine, etc.  She stated that in her jobs at Fin and Feather, Golds, and Handleman, she moved around a lot throughout the stores. 

On cross-examination, the claimant acknowledged that she has no work restrictions from Dr. Janda, Dr. Miller, or Dr. Abernathey.  

Richard Neiman, M.D., gave the claimant a rating of nine percent impairment of the body as a whole as a result of he work injury.  (Ex. A, p. 42)  Dr. Janda also causally connected her condition to her work injury.  (Ex. F, p. 7)  Dr. Neiman also imposed permanent work restrictions against lifting more than 10 to 15 pounds repetitively, avoiding excessive flexion or extension, and not sitting more than 2 hours.  (Ex. F, pp. 6-7)

Charles Buck, M.D., restricted the claimant from prolonged sitting or standing over 45 minutes at once, and no repetitive lifting over 40 pounds.  (Ex. H, p. 4)

Sheryl Knutson testified for the defendants that she is the Human Resources Manager for MCI.  She stated that the claimant was laid off due to a reduction in force, along with several other employees.  She asserted the layoff was not due to the claimant’s work injury.  

CONCLUSIONS OF LAW

The first issue in this case is whether the alleged injury is a cause of permanent disability.

Dr. Janda has stated that the claimant has sustained a permanent injury as a result of her work injury.  Dr. Neiman has also stated that her current condition is caused by her work injury.  It is found that the claimant’s current hip and back condition is caused by her work injury on December 8, 1999.

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant was 40 years old at the time of the hearing.  She has a college degree, two computer certificates, and a great deal of experience working with computers.  She also has experience with flooring work, although she is unlikely to return to that line of work. 

The claimant has a rating of nine percent impairment of the body as a whole.  She has moderate work restrictions, the most significant of which is a prohibition against sitting for too long.  However, she states she can perform a sitting job if allowed to change positions and stand frequently.  

The claimant has suffered a loss of earnings from $40,000.00 to $29,000.00, a decrease exceeding 25 percent.  However, it appears her loss of earnings is caused mostly by her layoff and not by her work injury.  Although the claimant feels her layoff was motivated by her work injury, the testimony of Ms. Knutson that it was not was convincing. 

The claimant is able to do an office job with only a small accommodation by the employer; that is, the ability to stand up and leave the desk occasionally throughout the day.  Of course, an accommodation cannot be considered in this industrial disability analysis, and the claimant’s disability must be assessed as if the accommodation did not exist and she were forced to compete for jobs where an accommodation was not available.

Based on these and all other appropriate factors of industrial disability, it is found that as a result of his work injury, the claimant has an industrial disability of 15 percent.

The final issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The parties indicated at the hearing that there was only one outstanding medical bill, and the undersigned would be contacted after the hearing if a ruling was necessary on that bill.  No message was received so it is presumed the parties are in agreement on that bill.  The claimant is entitled to her mileage to attend doctor’s appointments related to her work injury as requested in exhibit 5, page 36. 

ORDER

THEREFORE, IT IS ORDERED:

That defendants shall pay unto the claimant seventy-five (75) weeks of permanent partial disability benefits at the rate of four hundred thirty-nine and 73/100 dollars ($439.73) per week from December 8, 1999.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendants shall be given credit for benefits previously paid. 

That defendants shall pay the claimant’s medical expenses.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this __26TH_____ day of August, 2004.

      ________________________







   JON E. HEITLAND







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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