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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DARRELL NEWMAN,
  :



  :


Claimant,
  :


  :                       File No. 5005833

vs.

  :



  :                      A R B I T R A T I O N

HARRAH’S CASINO,
  :



  :                          D E C I S I O N


Employer,
  :


Self‑Insured,
  : 


Defendant.
  : 

______________________________________________________________________

STATEMENT OF THE CASE

Darrell Newman, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Harrah’s Casino, self‑insured employer, as a result of an injury he sustained on January 15, 2002 that arose out of and in the course of his employment.  This case was heard and fully submitted in Council Bluffs, Iowa, on July 19, 2005.  The evidence in this case consists of the testimony of claimant and joint exhibits 1 through 9 and 10.

ISSUE

The extent of claimant’s industrial disability.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

Darrell Newman, claimant, was born in 1933 making him 72 years old at the time of the evidentiary hearing.  He dropped out of high school after the 9th grade but attained his GED in 1957.  He has no further formal education.  His work history includes two years in the Air force where he was an aircraft mechanic, mason tender, truck driver, working for the railroad, seven years as a sales manager for a sewing machine company, two years as a car salesman, eight and one-half years as a bread route driver, seven years as a mechanic and parts and inventory control at U‑Haul, making inserts for wheel chairs, four years as a mechanic, owning a flower shop with his wife from 1984 to 1992, buying and selling used cars, stocking shelves and cashier 25-35 hours a week at Wal‑Mart from 1994 to 1997.  (Claimant’s testimony and Exhibit 5, pages 2-4)

In 1981, claimant injured his lower back while working as a mechanic and had surgery.  (Claimant’s testimony)  Claimant testified he was assigned a 15 percent permanent impairment rating, settled his workers’ compensation claim and after a period of time his back pain resolved.  Claimant also settled a workers’ compensation claim for an injury in 1984.  (Claimant’s testimony).  Claimant had a heart attack in 1994 and afterwards could not work around gas fumes and be a mechanic.  (Claimant’s testimony)  

Claimant began working for defendant employer’s, Harrah’s Casino, predecessor in 1997.  He was initially hired to drive a shuttle to and from hotels and airports.  He later worked full time as a shuttle bus driver for guests.  This job involved loading and unloading luggage which could be physically demanding.  He was paid on an hourly basis and received a “little” in tips.  He was initially paid $6.68 per hour.  Huy Trinh, M.D., performed surgery of right laminotomy/discectomy L5-S1 in 2000.  (Ex. 1, pp. 1-7)  On February 16, 2001, Dr. Trinh released claimant to return to work without restrictions.  (Ex. 3, p. 3)  

Claimant sustained a stipulated injury to his lower back on January 15, 2005 when he twisted while unloading luggage.  (Claimant’s testimony)  At the time, claimant was earning $7.86 per hour.  (Claimant’s testimony)  The parties stipulated claimant’s gross earnings for purposes of calculating his weekly rate of compensation were $243.00 per week (Hearing report).  The $243.00 earnings per week when divided by $7.86 equals 30.19 hours.  Claimant testified that he was employed full time and worked no less than 32 hours per week and sometimes worked 40 hours a week.  (Claimant’s testimony).  On May 20, 2005, when claimant was seen for an employability assessment he reported he worked a minimum of 32 hours per week.  (Ex. 5, p. 4)  From this evidence, it is found that claimant usually worked 30-32 hours per week at the time of the injury.

Claimant returned to Dr. Trinh and conservative treatment including medication and a foraminal block failed to relieve claimant’s symptoms.  (Ex. 1, pp. 8-10).  On March 15, 2002, Dr. Trinh performed surgery consisting of decompressive right foraminotomy L4-L5 through a right posterolateral approach.  (Ex. 2, p. 4)  Dr. Trinh’s postoperative diagnosis was right foraminal stenosis L4-L5.  (Ex. 2, p. 4)  Claimant was seen by Michael O’Neil, M.D., for an independent medical evaluation on July 2, 2002.  (Ex. 3, pp. 2-4)  Dr. Trinh provided claimant follow‑up care and by August 19, 2002 had assigned permanent restrictions and released claimant to work up to eight hours a day.  (Ex. 1, pp. 15-16)  Claimant returned to work at Harrah’s Casino as a shuttle bus driver but did not handle luggage.  (Claimant’s testimony)  

Claimant’s low back and leg pain persisted and on July 23, 2003 Dr. Trinh administered an epidural steroid injection at L4-5.  (Ex. 1, p. 21)  The epidural steroid injection did not provide claimant relief and on August 7, 2003 Dr. Trinh thought fusion surgery might be appropriate.  (Ex. 1, p. 22)  The need for fusion surgery was reinforced by Dr. O’Neil when he saw claimant again on April 6, 2004.  (Ex. 3, pp. 5-6)

On June 11, 2004, Dr. Trinh performed surgery consisting of a two-stage, 360‑degree fusion with instrumentation at L4-L5 and L5-S1.  (Ex. 2, p. 7)  Dr. Trinh’s postoperative diagnoses were right foraminal senosis with epidural fibrosis and possible recurrent herniated disc at L4-L5 and advanced degenerative disc disease at L5-S1.  (Ex. 2, p. 7)  Dr. Trinh or an associate provided claimant follow‑up care.  (Ex. 1, pp. 34‑38)  Effective October 12, 2004, Dr. Trinh released claimant to return to light‑duty work.  (Ex. 1, p. 38)  

Claimant then returned to work at Harrah’s Casino.  He worked at the valet shack working 16 hours a week.  (Claimant’s testimony)  Dr. Trinh, provided further follow up care and on March 15, 2005 considered claimant to be at maximum medical improvement.  (Ex. 1, pp. 39-42)  Dr. Trinh recommended a functional capacity evaluation to determine permanent restrictions.  (Ex. 1, p. 41-42)

The functional capacity evaluation was done on March 29, 2005.  (Ex. 4, p. 2)  The evaluator found the test to be a valid representation of claimant’s functional abilities.  (Ex. 4, p. 2)  The evaluator found claimant displayed the ability to lift 20 pounds occasionally and 10 pounds frequently and, based on those findings placed claimant in the light physical demand category.  (Ex. 4, pp. 2, 7)  In a letter to claimant’s attorney dated April 22, 2005, Dr. Trinh rated claimant’s impairment as 22 percent of the whole person.  (Ex. 1, p. 43)  Dr. Trinh reviewed the functional capacity evaluation and recommended the restrictions of the functional capacity evaluation as follows:  

Frequent lifting up to 10 lbs.  Occasional lifting up to 20 lbs.  Frequent sitting, standing, walking with permission to change position frequently, occasional flexion through full range of motion, frequent flexion through mid range of motion, no prolonged forward flexion, occasional squatting, no lifting from the floor, occasional kneeling, occasional twisting through full range of motion. 

(Ex. 1, p. 43)


Claimant’s attorney referred him to Gail Leonhardt, M.S., a diplomate of the American Board of Vocational Experts, for an employability assessment on May 20, 2005.  (Ex. 5, pp. 1, 9)  Mr. Leonhardt noted in his June 6, 2005 report that claimant was working in an “accommodated work setting” at Harrah’s Casino in the valet shack where he organizes keys giving the proper keys to drivers.  (Ex. 5, pp. 2, 7)  Mr. Leonhardt noted that his study of the metropolitan statistical area revealed claimant’s labor market access was “quite limited.”  (Ex. 5, p. 9)  Mr. Leonhardt opined that claimant “has suffered a 95% loss of earning capacity, leaving him with few options for employment.  [Claimant], for all intents and purposes, is an odd lot employee.”  (Ex. 5, p. 9)


Harrah’s Casino retained Ronald Schmidt, MS, a licensed professional counselor, to provide a rebuttal report to Mr. Leonhardt’s report.  (Ex. 6, pp. 1-2)  In his June 16, 2005 report Mr. Schmidt noted he had not personally interviewed claimant and disagreed with Mr. Leonhardt’s assessment.  (Ex. 6, p. 1)  Mr. Schmidt acknowledged that claimant had lost access to the labor market considering he could work at medium exertional level pre‑injury and was now limited to jobs classified in the light category.  (Ex. 6, p. 2)  Mr. Schmidt noted three possible sample light‑duty jobs claimant could do that paid between $7.15 to $8.54 per hour.  (Ex. 6, p. 2)  Mr. Schmidt opined that claimant was not an odd‑lot employee and “his loss of earning capacity would be 40% - 50%.”  (Ex. 6, p. 2)


At the time of the hearing, claimant was working 25 hours a week at the valet shack earning $8.85 per hour and not receiving tips.  (Claimant’s testimony)  Harrah’s Casino accommodates his restrictions.  (Claimant’s testimony)  Claimant testified he has low back pain, pain in both legs if they are bumped and he takes prescription pain medication. 

CONCLUSIONS OF LAW

The sole issue to be resolved is the extent of claimant’s industrial disability.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd-lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Id., at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd-lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.

Claimant was 72 years old at the time of the evidentiary hearing.  He has a GED with no further formal education.  His work history includes manual labor, mostly unskilled work and sales.  Mr. Schmidt classified these jobs as medium exertional level jobs.  At the time of his injury, claimant was a shuttle bus driver earning $7.86 per hour plus some tips working 30-32 hours a week.  Following the stipulated January 15, 2002 injury, claimant had two surgeries for his lower back, the last being a two level fusion.  He has work restrictions of lifting up to 10 pounds frequently and 20 pounds occasionally plus the other restrictions recommended by Dr. Trinh.  Dr. Trinh rated his impairment as 22 percent of the whole person.  The opinions of Mr. Leonhardt and Mr. Schmidt regarding whether claimant is an odd‑lot employee and his loss of earnings capacity can be given little weight because neither was hired to help claimant find employment, both were hired for the purpose of litigation only and both offered opinions that invade the province of the undersigned in determining claimant’s loss of earnings capacity.  Claimant has returned to work at Harrah’s Casino doing the valet shack job.  He earns $8.85 per hour.  He now works 25 hours a week.  The valet shack job appears to be a job that would be necessary for any type of valet parking and is not a make-work job, albeit a job that Harrah’s Casino accommodates.  Claimant is now restricted to light‑duty jobs and this has limited his access to employment opportunities.  Because claimant is working 25 hours a week earning $8.85 per hour and doing a non-make-work job he has not made a prima facie showing that he is an odd-lot employee.  Although claimant might have a significant disadvantage competing for a position with a less‑accommodating employer in the future, this award must be based on claimant’s present situation.  When all relevant factors are considered, claimant has an industrial disability of 60 percent as a result of his January 15, 2002 injury.  This finding entitles claimant to 300 weeks of permanent partial disability benefits.  (60 percent times 500 weeks)

ORDER

THEREFORE, it is ordered:

That defendant is to pay unto claimant three hundred (300) weeks of permanent partial disability benefits at the rate of one hundred seventy-six and 85/100 dollars ($176.85) per week from March 16, 2005.

That defendant shall pay accrued weekly benefits in a lump sum.

That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendant is to be given credit for benefits previously paid.

That defendant shall pay the medical expenses listed in Exhibit 7.

That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33 [costs of reports limited to one hundred fifty dollars ($150.00).]

Signed and filed this ___28th __ day of September, 2005.

   ________________________







    CLAIR R. CRAMER







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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