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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GARY JOBE,
  :



  :               File Nos. 5003923, 5003924


Claimant,
  :


  :                     A R B I T R A T I O N

vs.

  :



  :                          D E C I S I O N

CONTINENTAL DELI FOODS,
  :



  :                      


Employer,
  :


Self-Insured,
  :                           


Defendant.
  :           Head Note No.:  1803



  :

______________________________________________________________________

STATEMENT OF THE CASE

Gary Jobe, claimant, has filed a petition in arbitration and seeks workers’ compensation benefits from Continental Deli Foods, employer.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on November 2, 2004 in Storm Lake, Iowa.  The record in the case consists of defendant’s exhibits A through G; joint exhibits 1 through 21; as well as the testimony of the claimant.  The claimant was allowed to submit an additional rebuttal exhibit with attachments, hereby designated claimant’s exhibit 1. 

ISSUE

The parties presented the following issue for determination:

1. The extent of the claimant’s entitlement to permanent partial disability benefits.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Gary Jobe, was 55 years old at the time of the hearing.  His education consists of a high school diploma in 1967, with “C” grades.  He did well in English and writing, but had trouble with math and chemistry.  He also attended one semester of college. 

He later entered the U.S. Army in 1968, and served for 19 months.  He worked for a time as a mechanic for a diesel generator at a missile site in the U.S., and then served 13 months in Korea. 

After his discharge, he worked for Wilson Foods for two years as a laborer on the loading dock.  He then went back to college at the University of Iowa from 1971 to 1972, where he played football and took core courses.  

He then left college and worked for Capitol Bridge as a laborer, building bridges.  He then worked for Hi-Grade Foods in Storm Lake from 1972 to 1974 on the kill floor. 

In 1974, he again returned to college, attending a junior college and then enrolling in Palmer Chiropractic College, receiving his degree in 1978.  He passed the board to be a chiropractor in the state of Texas.  He practiced chiropractics from 1979 to 1990 as a sole practitioner, where he built up his practice and eventually had a chiropractic assistant working for him.  He described this work as very physical, requiring him to be on his feet all day, to turn patients over, etc.  He estimates he earned between $40,000.00 and $45,000.00 per year in his best year as a chiropractor.

In 1990, he divorced and returned to Iowa to take care of his ill father.  On May 2, 1991, he returned to working at Wilson Foods, which has undergone various name and ownership changes and was known at Continental Deli Foods at the time of his injury.  At that time, he weighed 260 pounds, and he had not experienced any injuries or accidents.

His first job was in the production area, where he boxed sausages and hot dogs.  He would take boxes of product off a conveyor belt, lift them and build up pallets of boxes.  Each box weighed between 12 and 30 pounds.  He described this work as very physical, and reports he lost weight during this period of time.

He next worked in the “pump room” beginning in 1992, where he would hang hams weighing 15 to 20 pounds onto hooks and put hams into pans, getting them ready to be smoked.  He also described this as a hard job. 

His next job involved working in the “press room,” taking hams off the “trees” and putting them into boxes, which he also described as very physical.  

He then moved to “sausage specialty,” where he sliced meats.  He said this job was easier, and involved smaller boxes, weighing up to 30 pounds.  

Prior to the first date of injury in this case, in 1994, the claimant had low back problems from heavy lifting and treated with Michael Donahue, D.O.  X-rays at the time showed a narrowing at the L4-5 level, but he had no restrictions and filed no workers’ compensation claim.  (Ex. C, p. 3; Ex. 5, p. 3-4) 

In 1995, the claimant began a job as a maintenance mechanic.  He states he did this job for three years, working the 3 p.m. to 11 p.m. shift, seven days per week, with only holidays off.  He averaged 54 hours per week.  (Ex. 3, p. 3; Ex. 4, p. 3)  His work involved preventative maintenance and repair, and he was required to lift weights of 60 pounds.  He was also required to bend over frequently, and often had to crawl on his knees or climb ladders.  He described this work as less physically demanding than some of the other positions he had held, and he was able to do the work. 

On January 12, 1997, he was working on a machine when his sleeve got caught and the machine pulled his left arm into the machine up to his shoulder.  No one else was around at the time, but eventually someone activated the emergency shutoff. 

The claimant was taken to the hospital, where he was found to have suffered a severe contusion from the fingers to the shoulder.  (Ex. 6, p. 1)  

The claimant was referred to a specialist in Sioux City, David A. Dalsimer, D.O., but he found out that doctor only treated injuries between the elbow and the hand, not the shoulder.  Dr. Dalsimer put him back to work in two weeks, even though the claimant told him he was still experiencing a burning pain.  Dr. Dalsimer later found the claimant to still be experiencing arm pain and weakness, and diagnosed a rupture of the biceps tendon.  (Ex. 8, p. 2)  The claimant was returned to one-armed work. 

The claimant next saw Stephen Veit, M.D., who found burning neuropathy in the left shoulder and inflamed muscles in the shoulder and thorax.  (Ex. 9, p. 1)  An MRI was performed, and Dr. Viet found partial biceps, brachial radialis, deltoid and supraspinatous tears.  (Ex. 9, p. 2)  Dr. Veit concluded the claimant was totally disabled.  (Ex. 13, p. 47)  The claimant was again returned to one-armed duty.

The claimant then on his own made an appointment to see Michael Gross, M.D., an orthopedic shoulder specialist, in March 1997.  Dr. Gross found a rupture of the biceps with nerve damage resulting in left forearm numbness.  He later found both a shoulder impingement as well as cervical radiculopathy, with a C5-6 osteophyte.  (Ex. 10, pp. 4-5) 

The claimant underwent decompression surgery on May 27, 1997 to his left shoulder.  After the surgery, the claimant felt better, and reported that the burning pain had gone from his shoulder and arm, and the pressure he had felt on the left side of his neck was also better.  He was released back to light duty on July 14, 1997.  

However, by September of 1997, the claimant was again experiencing left shoulder and neck pain, and a cervical block was tried but did not produce relief.  An MRI showed a disc herniation at the C5-6 level.  (Ex. 10, p. 12)   

On January 12, 1998, the claimant underwent a second surgery, this time a fusion procedure for his neck.  He no longer felt a “shock” when he turned his head, and pain he was feeling between his shoulder blades also improved.  He had fewer headaches than before, and his neck and shoulder pain did not interfere with his sleep as much.  The claimant returned to work in between surgeries to his regular duties as a maintenance mechanic. 

However, symptoms returned, and a fracture of the bone plug was found in March 1998.  The claimant was again taken off work, and a third surgery, to the neck again, was performed in July 1998.  This time a metal plate was inserted, but the claimant continued to experience pain. 

After his second neck surgery, he returned to work and continued to work in 1999, 2000 and 2001.  He accommodated his conditions by using his right hand more than his left, and his ability to work overhead was affected.  In 2002 his weight had returned to 247 pounds. 

On December 2, 2001, a functional capacity evaluation was conducted.  This test showed good effort with 93 percent validity, and indicated the claimant was capable of performing light to light-medium work.  (Ex. 11, p. 1, p. 5)  Restrictions against left arm reaching, and prolonged holding or reaching above shoulder level were suggested. 

Dr. Gross then imposed work restrictions of not lifting over 10 pounds frequently or 15 to 20 pounds occasionally.  These restrictions were imposed for one year, to be reconsidered thereafter.  (Ex. 10, p. 24)  Dr. Gross found the claimant to be at maximum medical improvement as of November 2, 1998, and imposed ratings of permanent partial impairment of 17 percent for the neck and shoulder, and 3 percent for the ruptured bicep.  (Ex. 10, pp. 30, 32) 

The claimant’s earnings were affected by his injury and time lost from work.  His normal earnings between 1996 and 2001 appear to be in the range of $35,000.00 to $43,000.00.  However, in 1997 he earned $20,403.00 and in 1998, $2,172.00.  (Ex. 20, pp. 2-3) 

On January 14, 2002, the claimant suffered a second injury.  While doing a changeover for a new product line, the claimant went to hang up a piece of equipment weighing 50 pounds and felt a twinge in his back and a burning in his thigh and groin.  The piece of equipment weighed about 50 pounds.  When it happened, he told his work partner that he had just gotten a hernia.  He also told the plant’s physician’s assistant. 

The claimant finished the workday, but the next day he could hardly walk.  He went to a local clinic and was told he had a hernia, but when he saw Paul Wolpert, M.D., he was told he had a right groin strain, with pain in the right testicle and low back discomfort.  (Ex. 12, p. 2)  He was off work for a week, and experienced a great deal of pain both in his groin and back, as well as difficulty sleeping and getting in and out of a car. 

Another MRI was ordered, and this showed disc herniation at L3-4.  (Ex. 6, p. 6)  The claimant was referred to Patrick Bowman, M.D., a spine specialist.  Dr. Bowman found the disc herniation to be compressing the nerve root and causing his symptoms, and took the claimant off work for five weeks.  Dr. Bowman noted that the claimant suffered from both advanced degenerative disc disease with disc extrusion at L4-5, as well as foraminal stenosis with neural impingement at L5-S1.  (Ex. 13, p. 16) 

When the claimant found he could not walk from the parking lot to the plant, he took sick leave from April 5 to June 7, 2002.  Another surgery, a discectomy, was performed on July 2, 2002.  The claimant spent July and August recovering, during which he walked a lot.  Walking caused the pain in his groin to return.  Dr. Bowman kept him off work in September and October 2002 due to continued pain. 

Dr. Bowman eventually returned the claimant to working eight hours per day with restrictions.  However, the Human Resources department concluded that meant full duty and did not honor his restrictions.  The claimant worked under these conditions for twelve days, then returned to Dr. Bowman, who took him off work immediately.  (Ex. 13, p. 14) 

Another functional capacity evaluation was conducted in January 2003, which showed consistent effort and the ability to only do light lifting, with avoidance of squatting or overhead activity.  (Ex. 15, p. 5) 

In February 2003, the claimant underwent another low back fusion surgery, involving a diskectomy at L3-4 with bone graft.  (Ex. 23, pp. 22-23)  The fusion did not perform well, and the claimant had considerable pain.  As of November 19, 2002, Dr. Bowman felt the claimant was completely disabled from gainful employment.  

In March of 2004, the claimant underwent a third lumbar surgery to remove the hardware inserted earlier and augment the fusion.  (Ex. 13, p. 36)  After this surgery, many of his symptoms became worse.  He now has chronic constipation, swelling in his feet, and no achilles reflex in his right foot.  He was hospitalized for dehydration from a bowel impaction.  He is on a prescription for Oxycotin for pain relief.

In April and May of 2004, Dr. Bowman imposed restrictions of not standing or sitting longer than 20 minutes, a 20 pound lifting restriction, no climbing, repetitive bending or twisting or squatting, with a long-term prognosis of segmental instability at L4-5.  Any job requiring sitting for any period of time would be inappropriate, and any physically demanding job would put other areas of the spine at risk.  (Ex. 13, pp. 45, 47) 

On June 17, 2004, the claimant was given a rating of permanent partial impairment of 36 percent of the body as a whole.  (Ex. 13, p. 55)

The claimant underwent another functional capacity evaluation in October 2004, shortly before the hearing.  He was required to perform stair climbing, squatting, walking, etc.  He states the evaluators would push down on his back, causing him pain, and would yell at him that he was not trying.  He testified that he was hardly able to get into his car afterwards, and experienced pain in his left buttocks and leg now in addition to his right‑sided pain. 

The claimant is no longer under active medical care.  Dr. Bowman released him in May 2004.  He continues to suffer severe back and groin pain, down to his knees, mostly on the right, on a daily basis.  He states he sleeps only three hours at a time, due to the pain.  Sleep medications do not help.  His leg begins to spasm and his low back gets stiff when he sits too long, and he testified that this was occurring during the hearing.  He often cannot bend enough to tie his shoes.  He forces himself to walk to the post office daily to get some exercise.  He can vacuum his home only a few minutes at a time before his back begins to spasm.  He has to swing his leg up to get into a car, and has to push down on his right knee with his hand to accelerate and brake.  He only drives to the grocery store and the bank, a couple times per week.  He used to enjoy bowling, fishing, hiking and walking, but now cannot do these activities due to his medical conditions. 

The claimant has not returned to his maintenance job since September 2002.  The employer has stated they could accommodate any work restriction except complete bed rest, but no one from the employer, including his medical case manager, has offered any light duty work to him, or any other job of any kind.  (Ex. 13, p. 36) 

Michael Newman also conducted a vocational study in August 2004.  He found that the claimant was prohibited by his medical conditions and restrictions from returning to any of his former jobs, and concluded that the claimant was not competitively employable.  (Ex. 18, p. 13) 

A vocational rehabilitation expert, Gloria Bennett, conducted an employability evaluation in September 2004, shortly before the hearing in this case.  That study involved possible jobs within a 50-mile radius of the claimant’s home. However, the claimant testified that he is unable to drive that far.  Many of the jobs suggested for the claimant involved clerical or telemarketing positions, which the claimant states he is unable to do because he has no typing skills and cannot sit all day.  Other positions required a college degree that he lacks.  The claimant applied to approximately 20 of these job leads, but obtained only one interview.  That interview was for a job that required extensive sitting.  One set of job leads was provided to the claimant just a few days before the hearing in this case.  (Ex. D, p.1)  The claimant also testified that he had inquired about employment at several convenience stores, but found that these jobs all required lifting he could not do. 

The claimant’s starting wage for the employer was $7.42 per hour.  His ending wage was $13.00 per hour. 

Today, the claimant states that the top of his arm is always sore, as there is a bone cyst there.  He also has a tender spot under his arm, and although he can raise his left arm overhead, it tends to “grab” and he has lost strength in that arm. 

His neck hurts when he bends it to the left, and he also can’t turn it to the right as he could before.  For example, when parallel parking a car; he cannot turn his head enough to look where he is going.  

CONCLUSIONS OF LAW

The issue in this case is the extent of the claimant’s disability as a result of his two injuries.  His first injury was on January 12, 1997, in file 5003923, and involved the neck and shoulder.  His second injury occurred on January 14, 2002, in file 5003924, and involved the low back.  The claimant asserts he is permanently and totally disabled under the odd lot doctrine as a result of his second injury.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd‑lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Guyton, 373 N.W.2d at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.

The claimant is 55 years old.  His education consists of high school and some college, including a degree in chiropractic.  Although he has considerable work experience as a chiropractor, he has not practiced that profession for many years and is not licensed in Iowa as a chiropractor, and thus that background does not offer him any employment opportunities today.  In addition, his present physical condition and limitations prevent him from performing the duties of a chiropractor, as he cannot bend over or lift patients.  However, his ability to complete a degree in chiropractic and to operate a successful chiropractic office does demonstrate intelligence and managerial ability. 

The claimant has shown good motivation, both in the past and now.  He worked seven days per week for the employer, showing a remarkable work ethic.  Since his injuries, he has made an earnest search for jobs recommended to him by vocational experts, but without success.  Some of those job recommendations were entirely inappropriate for the claimant’s education, work history and physical limitations, casting considerable doubt on the worth of those evaluations of his employability. 

In return for the claimant’s years of loyal service to the employer, the employer has refused to honor his physician-imposed work restrictions, and has failed to offer him any position in their large workforce within his restrictions.  However, the claimant himself acknowledges there is probably no job with the employer he can do.

The claimant did not suffer any loss of earnings in between his first and second injuries.  His best earnings with the employer were about $43,000.00 per year.  He has no earned income now. 

The claimant today is severely limited physically.  He has had four functional capacity evaluations, concluding he is only capable of light or sedentary work or not capable of working at all.  He has had six surgeries to his neck and back, without long‑term success. 

Claimant relies on the odd lot doctrine.  It is found that he has made a prima facie case that he is an odd lot employee.  In spite of the involvement of vocational rehabilitation experts, no job has been found for him, and he has been unable to find employment on his own in spite of a good effort to do so. 
Based on these and all other appropriate factors of industrial disability, it is found that as a result of his work injury, the claimant is permanently and totally disabled.  The permanent total disability caused by the second injury subsumes any disability from the first injury, which was with the same employer. 

ORDER

THEREFORE, IT IS ORDERED:

That defendant shall pay unto the claimant permanent total disability benefits at the rate of four hundred fifteen and 10/100 dollars ($415.10) per week from May 27, 2004.

That defendant shall pay accrued weekly benefits in a lump sum.

That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendant shall be given credit for benefits previously paid. 

That defendant shall pay the claimant’s medical expenses.  Defendant shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendant.

Signed and filed this ___28th____ day of January, 2005.

   ________________________







   JON E. HEITLAND
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