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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :
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  :



  :

   File No. 5013926
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  :


  :

vs.

  :



  :                              

WINEGARD CO., 
  :



  :                      REVIEW-REOPENING 
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  :



  :                           D E C I S I O N

and

  :



  :

ST. PAUL TRAVELER’S INS. CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Tina Waterman, claimant, has filed a petition in arbitration and seeks workers’ compensation from Winegard Company, employer and St. Paul Traveler’s Insurance, insurance carrier, defendants.

This matter came on for hearing before Deputy Workers’ Compensation Commissioner, Jon E. Heitland, on December 3, 2008, in Des Moines, Iowa. The record in the case consists of claimant’s exhibits 1 through 14; defense exhibits A through W;  as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination:

Whether the claimant is entitled to temporary total disability or healing period benefits during a period of recovery.

The extent of the claimant’s entitlement to permanent partial disability benefits.

The commencement date for any permanent partial disability benefits awarded.

Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85.27.

Whether the claimant is entitled to penalty benefits.

Whether defendants are liable for the costs of an independent medical examination.  

Credit for benefits previously paid. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

This is a case in review-reopening.  A prior hearing in arbitration was held on October 19, 2005.  An arbitration decision was issued on November 22, 2005, by Deputy Workers’ Compensation Commissioner, Vicki Seeck.  In that decision, claimant was awarded a running healing period.  (Exhibit Q, page 19)  She has now reached maximum medical improvement and seeks an award of permanent total disability. 

The prior decision establishes that claimant was 41 years old in 2005, making her 44 years old at the time of this hearing.  Claimant’s formal education ended in the ninth grade, but she later obtained a GED.  She worked at various jobs, including fast food positions and manufacturing jobs.  She also operated a home daycare center.  

Claimant’s original work injury occurred on July 22, 1999.  She was working as an assembler at Winegard Corporation.  Claimant suffered a head injury on that date, which in turn led to a condition of epilepsy.  She was unhooking an air hose when it flew into the air and struck her on the right temple.  Claimant was dazed and disoriented for a time.  

Claimant continued to work for Winegard, then left that employment voluntarily, but attributing her decision to harassment from a supervisor over her work injury.  She trained to become a Certified Nursing Assistant and obtained that certification in October 2004.  She worked for a time at a nursing home but left due to seizures.  

At the first hearing, claimant was asked about having headaches prior to her work injury.  She agreed she had headaches before, but no migraine headaches until after her closed head injury.  A medical record from September 28, 1994, showed treatment for headaches.  (Ex. A, p. 1, 2005 Arbitration hearing, incorrectly identified in November 22, 2005 decision as Ex. A, p. 2)

  Claimant began to experience dizzy spells and underwent an MRI.  She was referred to Lawrence Eisenman, M.D., Ph. D., at Washington University in St. Louis, Missouri.  He diagnosed a seizure disorder.  Eventually, her seizures were brought under control by medication.  Claimant testified her last seizure was in September 2005. 

When she has a seizure, she described it as losing control, staring, and getting an “out of body” feeling.  She also experiences a “tinny” taste in her mouth, and headaches.  The headaches start in her right temple, then travel to the top of her head.  The pain sometimes lasts for three days, followed by a sensitivity to lights and noise.  

As a result of the prior arbitration decision, claimant was awarded running healing period benefits, but those were discontinued on April 15, 2006, by defendants.  

Claimant then began to look for a job, and was hired by Wal Mart on August 28, 2006.  Claimant worked full-time in the bakery department.  As she had not had any seizures for a year, claimant felt this was a job she could handle.  

However, after one month of working at Wal Mart, claimant began to experience headaches.  They became more and more frequent.  In December 2006, she had experienced extreme stress at work.   She stated by then her migraines would last an entire day.  Light hurt her eyes, and it hurt to turn her head.  The headaches made her want to “crawl into a black hole”.  On the day in question there was a snowstorm and she was the only one working, and therefore had considerable stress.  She told her manager she was going home with a bad headache, and probably would not be able to work the next day either.  It actually took three days for that headache to resolve. Claimant was terminated by Wal Mart when she did not come back in the next day or call in.  

Claimant then obtained a summer job working at a swimming pool.  She described this job as relatively easy.  She was paid $9.50 per hour. 

After the summer, she obtained a job with the West Central School District in Illinois, as a substitute teacher’s associate.  She would average working four days per month.  She worked at this job from August 31, 2007 to January 30, 2008, a total of 116 hours.  (Ex. I, p. 1)

Beginning January 31, 2008, claimant began working at HyVee in the bakery department in Burlington, Iowa.  Her wages were about $8.00 per hour.  Claimant also went to work for the Burlington School District, again as a special education associate,  on February 25, 2008.  Her headaches became more frequent, which she attributed to stress.  Claimant worked for both the school system and HyVee at the same time for only about two weeks.  She then quit her job at HyVee.  

After quitting at HyVee, claimant still continued to experience headaches, even more severe than before.  When the summer break from school arrived, claimant did not work and her headaches got better, but then got worse again in the fall when school resumed.   She testified that working in the resource room, she worked with children that were often very loud, which would aggravate her headaches.  

Claimant did do some volunteer work for the Salvation Army doing flood relief during the summer of 2008.  She at first worked 40 hours per week, then 30 hours per week, handing out cleaning supplies, cooking meals, and accepting donations.  Her headaches were just as frequent during this time but were not as severe. She described them as a dull throb.  She could still function. 

Claimant can read a newspaper and watch television without getting a headache, but she cannot mow the lawn due to the movement and the noise.  She cannot shovel snow as physical exertion will bring on a headache.  If she tries to lift heavy things, the blood rushes to her head and she gets a headache.  

In the fall of 2008 claimant returned to her duties with the school, earning about $9.70 per hour.  She worked about 5.5 hours per day, and also continued her volunteer work.  Her headaches increased in intensity.  She rated them on a scale of 1 to 10 as 2 during the summer, but 6 during the school year.  She could still work but the headaches slow her down and she does not think as well.  When her headaches are at a 6, she can endure it for 3 or 4 days but then she collapses.  She then has to take a pain medication and lie down. 

Today, claimant works for the Salvation Army in a paid position.  She takes photos of flood damaged homes and helps calculate what building materials are needed for repairs.  She is paid $10.50 per hour and works about 20 hours per week.  However, that job will end in March 2009.  

Claimant stated her present pain medication makes her jittery, and she does not feel she can do her jobs while on the medication and “stay on top of things”. 

Claimant testified she had headaches prior to her injury, but maintains these headaches are different. They start in a different part of her head, her right temple, and then travel to the top of her head.  She did not have any headaches like this before the date of injury. 

She no longer has seizures.  She sees Dr. Eisenman only once a year as long as she is seizure free.  Claimant stated that if her headache pain remained at a 2 on a scale of 1 to 10, she might be able to work 20 hours per week.  Her pain is never below a 2.  She rarely has a day without a headache.  She has severe headaches once or twice a month, the rest are dull headaches that last all day.  Her pain spikes when she is under stress, mentally or physically. 

Claimant indicated she was 44 years old on the day of the hearing.  She had difficulty in school, barely passing math classes.  However, she acknowledged she was able to pass the test to be a teaching assistant.   (Ex. J, p. 15) 

Her last seizure was on September 1, 2005.  She had to leave work once or twice due to headaches while working at HyVee, and once or twice while working for the school district, but did not have to while working for the Salvation Army or for the swimming pool.

When claimant left her original employment with Winegard, she was earning $7.25 per hour.  She acknowledged that at the time she left there, her medical complaints included seizures but not headaches or memory loss. 

She also agreed that at the time she talked to Dr. Eisenman in February 2007, she also had other stressors in her life, including having a son serving in the military in Kuwait, a daughter with health problems, and financial stress.  She has not been given any work restrictions for her seizures as they were lifted once she was seizure free for six months.  

Claimant stated she left the HyVee job because her headaches had become severe.  She wanted to concentrate on the school job.  The day she left the Wal Mart job, she rated her pain as 8 out of 10.  She testified she had a 5 out of 10 headache at the time of the hearing, and had headaches in the days leading up to the hearing due to the stress.  

Claimant currently works for the Salvation Army at a wage of $10.25 per hour, but that job is temporary. 

Claimant has seen several physicians for treatment and evaluation of her condition.  On February 21, 2003, claimant was evaluated by Anil Dhuna, M.D., of the Burlington Neurology and Sleep Clinic, regarding her dizzy spells.  At that time claimant was reporting spells of out of body experience lasting one or two minutes, three or four times per week.  On March 7, 2003, Dr. Dhuna noted her MRI and other tests were normal, and concluded she had partial simple seizures.  She was put on Keppra.   (Exhibit 4, page 33)

On May 2, 2003, Dr. Dhuna noted the MRI did in fact show white matter changes in claimant’s brain.  (Ex. 4, p. 35)  An MRI on August 19, 2004, again showed white matter changes, unchanged from the prior MRI.  

On August 23, 2004, Dr. Dhuna stated “On reviewing her history, it appears most likely that the seizures were induced by a head injury which occurred when she was working and was hit in the head by an air hose.”  (Ex. 4, p. 37)  Dr. Dhuna repeated this opinion on December 22, 2004.  (Ex. 4, p. 39)  

Claimant was also seen by Dr. Eisenman at the Washington University Adult Epilepsy Center on May 2, 2005.  He found her to be suffering from epilepsy, which was under control with medication.  He recommended seizure precautions, which included no driving, no heights, or swimming or bathing alone, no operating heavy machinery, or working as a sole caregiver for someone else.  (Ex. 2, p. 11)  An MRI on May 16, 2006, was normal.  An EEG on May 16, 2005, was also normal.  

On October 10, 2005, Dr. Eisenman assigned claimant permanent seizure precautions and work restrictions which included no driving, no working over an open flame, no operation of heavy machinery, not climbing or working at heights, or doing any work that could harm her or others around her if she had a seizure.  These precautions were to be in place until she was seizure free for six months.  (Ex. 2, p. 16) 

On January 30, 2006, Dr. Eisenman noted that claimant had not had a seizure for some time, but was reporting dizzy spells.  It was also noted that Topamax had helped claimant’s headaches.  (Ex. 2, p. 18) 

On January 31, 2006, claimant was seen by Erik K. St. Louis, M.D. at the neurology clinic at the University of Iowa Hospitals and Clinics.  He adopted the seizure precaution restrictions of Dr. Eisenman but noted claimant could work as a CNA.  

On July 10, 2006, claimant again complained to Dr. Eisenman that she was having dizzy spells, but had no further seizures.  It was noted that claimant was on Zonegran for headaches with some benefit.  He noted, “She is still having some headaches which are less severe”.  (Ex. 2, p. 20) 

Michael Cullen, M.D., examined claimant for an independent medical examination on July 1, 2005. In a report dated August 5, 2005, he stated:  

Of note is that the patient continues to have daily, right temple headaches which are non-incapacitating. . . .The patient has a prior history of migrainous-type headaches, which are pulsatile, located over the top of the cranium associated with nausea. She has experienced four of these in her lifetime, none in the previous 10 years.

(Ex. D, p. 2)

He noted claimant had restrictions that prevented her from driving or working alone as a CNA.  He noted, “The patient has continuing headaches which are due in all probability to the impact.”  (Ex. D, p. 4)  However, Dr. Cullen also noted that 80 percent of individuals with a head injury will develop their first epileptic seizure within two years, but claimant’s first seizure was 40 months after her injury. 

Dr. Cullen was of the opinion claimant’s epilepsy was not caused by her head trauma, and assigned a rating of permanent partial impairment of zero percent and assigned no work restrictions.  He did state, “The patient has on-going headaches which is as a result of the incident of July 22, 1999”.  (Ex. D, p. 4)  He felt she had reached maximum medical improvement within six weeks of the injury of July 22, 1999.   Id.  

However, on June 26, 2006, Dr. Cullen, after being informed of the arbitration decision concluding that claimant’s seizures were related to her work injury, still disagreed with that decision but assigned claimant a permanent partial impairment rating of 14 percent of the body as a whole due to partial simplex seizures. He again declined to impose any work restrictions.  (Ex. D, p. 5) 

On November 2, 2007, Dr. Eisenman stated “. . . . I anticipate that she will likely remain on seizure medications indefinitely.  We also discussed that her report of headaches is not uncommon in patients with seizures, the report that the headaches are exacerbated by stress is not uncommon and that avoiding stress as much as reasonably possible can be helpful. . . . there is no way to predict whether she will remain seizure free indefinitely on her current regimen.”  (Ex. 2, p. 24) 

On February 11, 2008, Dr. Eisenman noted, “If her headaches worsen with the stress of work, she may benefit from a headache consultation”.  (Ex. 2, p. 26) 

On November 7, 2008, in response to questions from defense counsel, Dr. Cullen contradicted his earlier statement and said, “It is my opinion that Ms .Waterman’s headache complaints are not causally related to the incident of 7/22/99.  Additional, the purported diagnosis of seizure disorder as previously opined is not related to the incident of 7/22/99. . . . ”   (Ex. D, p. 13)  He restated his 14 percent impairment rating. 

  Jacqueline Stoken, D.O., examined claimant for an independent medical examination dated October 17, 2008.  Dr. Stoken noted that claimant’s past treatment included a head CT and an EEG in 2003, both of which were normal.    She also noted the MRIs which showed white matter changes in the brain.  

Claimant told Dr. Stoken she was experiencing pain in her head which was described as aching, throbbing, shooting, stabbing, sharp, miserable, and unbearable.  On a scale of 0 to 10, claimant said her pain ranged from 0 to 7, with an average of 3.  Darkness, quiet, and being alone relieved her symptoms.  Stress, loud music, noise, and confusion aggravate them.  Her pain interfered with her mood, her relationships, her sleep, her concentration, appetite, and activity.  

Dr. Stoken found claimant to be post closed head injury with post-traumatic partial simple seizures, post concussive headaches, and impaired activities of daily living.  (Ex. 1, p. 5)  She also found moderate memory loss.  She found these conditions to be causally related to the work injury, and assigned a 29 percent impairment of the whole person for her epilepsy condition and seizures.  She also assigned another 29 percent for her moderate memory loss which interfered with activities of daily living.  This yielded a total permanent partial impairment of the body as a whole of 58 percent.  (Ex. 1, p. 6)  

Dr. Cullen was asked to review Dr. Stoken’s report.  He commented he disagreed with the conclusion that either claimant’s seizure disorder or her headaches were caused by her work injury, and pointed out that claimant continued to work for some time for the employer after the injury and for other employers later.  He also mentioned a depressive condition diagnosed prior to the work injury.  He also pointed out Dr. Stoken’s mini-mental status score showed significant cognitive problems whereas his similar test of claimant showed normal mental abilities.  (Ex. D, p. 16)  He thus disagreed with Dr. Stoken’s  assignment of 29 percent impairment for cognitive difficulties, and also disagreed with her assignment of 29 percent for claimant's seizure disorder as he saw no evidence that condition interfered with claimant’s daily living activities.  Id. 

In a report issued subsequent to the hearing but before the record was closed, Dr. Cullen again stated claimant’s headaches were not related to her epilepsy condition or to her work injury.  (Ex. W)

CONCLUSIONS OF LAW

In the prior hearing, claimant’s seizure condition was found to be causally connected to her work injury.  She has since reached maximum medical improvement, and it is now time to assess her industrial disability as a result of her injury. 

Claimant has been seizure free for some time.  She has to go back to her doctor only once a year as long as she continues to be symptom free.  Claimant attributes this to Dr. Eisenman’s treatment and she requests that he be continued as her designated and authorized treating physician.  Although this was not listed as an issue at the time of the hearing, there appears to be no reason to change claimant’s treatment with Dr. Eisenman and he will continue to be authorized to treat her as necessary. 

Claimant also asserts that since the prior hearing, she has developed severe migraine headaches and memory loss.  She vividly described her headaches and their effect on her.  Her headaches caused her to leave her job on one particular day at Wal Mart, and as a result she was terminated.  She attributes her leaving other jobs to these headaches as well, and maintains they are caused by job stress. 

The prior arbitration decision noted that although various doctors mentioned epilepsy, the actual term used by Dr. Dhuna was “partial simple seizures”.  Dr. Eisenman referred to “complex partial seizures.”   Nevertheless, the decision concluded claimant’s seizure disorder was causally connected to her work injury of July 22, 1999.  (November 22, 2005 arbitration decision, p. 17)

There is no finding of fact or conclusion of law in the prior arbitration decision that states claimant’s migraine headaches are caused by her work injury.  The same is true for the allegation of memory loss. Claimant stated the headaches and memory loss began subsequent to the prior hearing.  Thus, in analyzing claimant’s industrial disability as a result of her work injury, the disability caused by her seizure will be considered as the prior decision found that condition to be causally related to her work injury.  

If claimant has now shown by a preponderance of the evidence the headaches and memory loss which she alleges developed later are also caused by the original injury, those factors will also be considered in assessing her industrial disability. 

Claimant, contrary to her assertion, did experience migraine headaches prior to her work injury herein.   On September 28, 1994, James McCabe, M.D., of Burlington Area Family Practice, stated:

She has had headaches for the last 12 years. States she gets migraine headaches maybe once or twice a year where she gets a throbbing headache with usually some visual scotomata but more of a problem is a dull ache in her temples and the top of her head and the back of her neck that she gets almost on a daily basis. . . . Is positive for migraines.  Mother has them.  

(Ex. A, p. 1, 2005 Arbitration hearing, incorrectly identified in November  22, 2005 decision as Ex. A, p. 2)

Dr. Cullen has stated claimant’s headaches are not causally related to her work injury or her epilepsy.  (Ex. W)  However, earlier, on August 5, 2005, Dr. Cullen stated: “The patient has ongoing headaches which is as a result of the incident of July 22, 1999”.  (Ex. D, p. 4)  In addition to this contradiction, Dr. Cullen appears to dismiss claimant’s current headaches as being the same as those she had before the work injury, without addressing the fact they occur in a different part of her head.  He also seems to assume she had frequent headaches in the years leading up to her work injury, whereas claimant testified she experienced only three or four migraine headaches during that time frame, and his notes show claimant told him that as well.  

Claimant convincingly testified the headaches she had prior to the work injury were of a different type, and in a different part of her head. She traces the location of onset of her current headaches to the same part of her head that was struck by the air hose in the original injury.  Although she did have a medical record of migraine headaches prior to the work injury, she convincingly testified there were only 3 or 4 such headaches over several years, as opposed to her near daily headaches now, and in a different part of her head.  Dr. McCabe’s notation does describe her prior migraines as occurring only once or twice per year, as opposed to the great frequency claimant describes today. Her headaches before the work injury were infrequent, and in a different part of her head than that which was struck by the air hose during the injury.  

 Dr. Stoken and Dr. Eisenman both found claimant’s headaches to be causally related to her work injury and resulting epilepsy.  Their opinions will be given greater weight than that of Dr. Cullen, who gave contradictory opinions.  It is found the headaches claimant currently experiences were causally connected to her work injury and are compensable in this action.  

Claimant also seeks a finding that her memory loss was caused by her work injury.  Claimant testified very little about her memory loss, yet Dr. Stoken has found her memory loss to have produced a significant permanent partial impairment.  Dr. Stoken appears to assign little or no impairment for claimant’s headaches.  It is possible Dr. Stoken meant claimant’s headaches rather than her memory loss, but it would be speculation to assume that absent any evidence to that effect. 

It is found claimant’s memory loss is caused by her work injury, but it is also found claimant’s memory loss is minimal.  Although she told Dr. Cullen she could not even remember her own age, her work history and ability to hold jobs such as a teacher’s aide belies that claim.  There is no evidence claimant left any job due to memory loss; rather, she attributes all job changes to her headaches.  Dr. Stoken’s rather high impairment rating for memory loss will not be given very much weight as it is contradicted by the rest of the record.  Her rating of impairment for the epilepsy condition will be given full weight.  

Thus, it has been found claimant’s current headaches, her memory loss and her seizure disorder are all found to be causally related to her work injury.  

Claimant seeks temporary benefits. 

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).
The hearing report in this case indicates claimant is seeking temporary benefits for the period of time from April 15, 2006 to August 28, 2006.  April 15, 2006 is when defendant cut off her running healing period benefits.  August 28, 2006, is when she returned to work for Wal Mart.  As her headaches have been found to be causally related to her work injury, claimant will be awarded healing period benefits for that period of time.

In her post-hearing brief, claimant also seeks healing period benefits for a 23 week period after she left Wal Mart.  First, it is noted this period of time was not identified on the hearing report, and thus is not a proper issue to be addressed in this decision.

Second, claimant was off work during that period because she was terminated from her Wal Mart job for not calling in.  She has not carried her burden of proof to show 
she was off work during this period due to an inability to perform her work duties caused by her work injury. 

 In addition, claimant in her post-hearing brief seeks temporary partial disability benefits for the time she worked part time at the West Central School District. However, again this issue was not identified on the hearing report and will not be considered in this decision.  It would be a denial of due process to defendants to make an award based on an issue that was not even listed on the hearing report.  

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant has a rating of 14 percent permanent partial impairment of the body as a whole from Dr. Cullen. Dr. Cullen does not feel her seizure condition is causally related to her work injury, but that issue has already been decided in the prior arbitration decision.  Dr. Cullen’s opinion has flip flopped during the pendency of this case, which casts doubt on the accuracy of his opinion. 

Dr. Stoken has assigned claimant a rating of 29 percent permanent partial impairment of the body as a whole for her seizure disorder.  She has also assigned a rating of another 29 percent impairment of the body as a whole for her memory loss.  As discussed above, this rating is suspect.  Nevertheless, claimant probably does have some impairment for her loss of memory.

The most significant aspect of claimant’s injury appears to be her constant headaches.  They are the most disabling symptom she suffers.  She has had to quit employment more than once due to an inability to handle her job duties and her headaches.  

On the other hand, she has maintained employment and has even, commendably, performed volunteer work.   Thus, she is capable of doing some jobs even with her headaches. 

Claimant is now 44 years old.  Her education is limited and she had trouble in school, but she does have sufficient intelligence to work in the school system assisting challenging students.  

Based on all of the appropriate factors of industrial disability, it is found that, as a result of her work injury, claimant has an industrial disability of fifty percent.  

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code Section 85..27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

It is found that claimant’s submitted medical expenses were causally related to her work injury, and defendants will be responsible for those expenses. 

The next issue is whether the claimant is entitled to penalty benefits. 

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

The record shows defendants previously had a causal connection opinion from Dr. Cullen indicating claimant’s symptoms were not caused by her work injury, although Dr. Cullen did change his opinion during the course of the treatment.  In addition, claimant had a history of prior migraine headaches which could have explained her present headaches, rather than the work injury.  

It is thus found defendants had a reasonable basis to deny benefits.  A penalty is not appropriate. 

The next issue is whether defendants are liable for the costs of an independent medical examination.  

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to 
reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).

Defendants will be ordered to pay for claimant’s independent medical examination. 

ORDER

Therefore it is ordered:

Defendants shall pay unto the claimant healing period benefits from April 15, 2006 to August 28, 2006, at the rate of two hundred seventy-five and 68/100 dollars ($275.68) per week. 
Defendants shall pay unto the claimant 250 weeks of permanent partial disability benefits at the rate of two hundred seventy-five and 68/100 dollars ($275.68) per week from August 28, 2006.

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this __26th____ day of February, 2009.
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4090 Westown Parkway, Ste. E

West Des Moines,  IA  50266

Edward J. Rose

Attorney at Law

600 Union Arcade Building

111 E. Third Street

Davenport,  IA  52801-1596
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     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER








15 IF  = 15 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 
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