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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GARY CORNELIUS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5040735
LABOR WORLD OF IOWA, INC. a/k/a
  :

USA STAFFING,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ZURICH AMERICA INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :             Head Note Nos.:  1402.40, 2701
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Gary Cornelius, filed a petition in arbitration seeking workers’ compensation benefits from Labor World of Iowa, Inc. a/k/a USA Staffing (USA), and Zurich America Insurance, insurer, both as defendants.  This case was heard in Des Moines, Iowa on June 27, 2013.  The record in this case consists of claimant’s exhibits 1, 3, and 5, defendants’ exhibits A through M, and the testimony of claimant.
ISSUES

1. Whether claimant’s injury is the cause of permanent disability; and if so
2. The extent of claimant’s entitlement to permanent partial disability benefits.

3. Whether claimant is entitled to alternate medical care under Iowa Code section 85.27.

FINDINGS OF FACT

Claimant was 56 years old at the time of the hearing.  Claimant graduated from college with a bachelor’s degree in political science.  Claimant worked on a master’s degree at ISU in public administration for one and a half years.  Claimant was appointed to the US Department of Agriculture Farm Services Agency State Committee and worked in that position for four years.  Claimant has worked in construction.  Claimant farmed from approximately 1982 through 2010.
Claimant’s prior medical history is relevant.  Claimant testified he had a car accident in 1987.  Claimant had no permanent impairment or permanent restrictions from that accident.

Claimant began with USA in June of 2011.  USA is a temporary staffing agency.  On September 26, 2011 claimant was working on a demolition project at the Veterinarian Medical Building at Iowa State University.  Claimant was moving a push cart filled with rubble into a dumpster.  Claimant testified a coworker ran into him with a push cart also filled with rubble.  Claimant said the push cart hit him in the Achilles tendon on the left, and he crashed into a wall.
On September 27, 2011 claimant was evaluated by Charles Mooney, M.D.  Claimant complained of left leg, left hip, and low back pain.  Claimant also complained of tingling in the left foot.  X-rays of the lumbar spine showed degenerative changes.  Claimant was assessed as having symptoms of lower extremity pain.  Claimant failed to return from his x-rays, and no followup was planned.  (Exhibit A, pages 13-14)
Claimant testified that while waiting for the results of his x-rays, he received an emergency call that his mother was dying.  Claimant said he told a clerical person at the doctor’s office that he needed to leave for an emergency then he would return.  As a result of his leaving, claimant did not take a drug screen.  (Ex. F, Deposition pp. 45-49)
In an undated letter, claimant was terminated from USA effective September 27, 2011 for failure to take a drug test.  (Ex. G, p. 1)

Claimant testified that when he came back from his emergency with his parents, he went to Dr. Mooney’s office.  Claimant testified the office told him to go to USA.  Claimant testified he went to USA and was told by USA to leave the office and his check would be sent to him.  Claimant said he tried several times to contact USA to get his medical records, but USA was nonresponsive to his requests. 

Claimant was unemployed from the date of his termination with USA until September of 2011.  At the end of September of 2011 claimant went to work for the Salvation Army.
Claimant testified he was in pain at this time.  Claimant’s job at the Salvation Army required him to unload and sort donations.  Claimant said he had back pain while working at the Salvation Army.  He said he left employment with Salvation Army, as he was unable to do the lifting required by the job.  (Ex. F, Deposition pp. 50-60)

On March 1, 2012 claimant was evaluated by Daniel Miller, M.D. with Occupational Medicine Plus.  Claimant complained of pain in his left leg to his toes.  Claimant also had lower back pain.  He was assessed as having Achilles tendonitis on the left with a lumbar sprain.  Claimant was limited to lifting up to 20 pounds and no repetitive bending.  He was recommended to have an MRI and physical therapy.  (Ex. B, pp. 1-3)
On March 5, 2012 claimant underwent a lumbar MRI.  It showed a disc bulge at the L4-5 level.  (Ex. C)

Claimant was evaluated by Anthony Moore, DPT for physical therapy on March 9, 2012.  (Ex. A, p. 16)  Claimant failed to show up for three physical therapy sessions after the evaluation and was discharged from physical therapy for noncompliance.  (Ex. A, p. 18)  Claimant testified he could not attend physical therapy sessions, as he did not have money for transportation to get to physical therapy.

Claimant returned in followup with Dr. Miller on March 8, 2012.  Claimant had pain in the left knee.  Claimant indicated severe pain in the low back into the left hip and down the left leg.  Dr. Miller opined he could not say, within a reasonable degree of medical certainty, that claimant’s current symptoms were related to the work injuries.  This was because claimant did not seek treatment from October 4, 2011 until March of 2012; claimant’s symptoms should have resolved after four to six weeks; claimant’s symptoms had not kept claimant from doing his activities of daily living and; diagnostic testing did not correspond to claimant’s complaints of lower back and left leg pain.  Based on this, Dr. Miller did not find claimant’s symptoms were related to his work injury.  (Ex. B, pp. 6-8)
In March of 2012 claimant began working as an assistant cook at Pizza Hut.  Claimant testified that as an assistant cook he prepares pizza, and he does dishes.  Claimant also is involved with promotional activities that include, but are not limited to, waving a Pizza Hut sign in front of the restaurant, and handing out free pizzas at Iowa State football games.  (Ex. F, Deposition pp. 10-20)

Between September 25, 2012 and September 27, 2012 claimant was surveilled standing on a street corner in Ames holding a sign and doing advertising for Pizza Hut.  Claimant is also seen in the DVD riding a bike.  While doing advertising for Pizza Hut, claimant is seen dancing on the street corner, waving at cars, crouching and bending.  Claimant testified in hearing that his movements were similar to jazzercise movements.

In an April 25, 2013 report Cassim Igram, M.D. gave his opinions of claimant’s condition following an independent medical evaluation (IME).  Dr. Igram indicated he examined claimant, reviewed diagnostic testing, and reviewed the surveillance DVDs.  Based on his review of the DVD footage, Dr. Igram did not believe claimant seemed to have any functional limitations and was moving with ease.  (Ex. D)

Dr. Igram did not believe claimant’s current complaints of back pain were related to the September 26, 2011 incident.  He found claimant at maximum medical improvement (MMI) three months after the date of injury.  Dr. Igram found claimant did not have any permanent impairment.  He recommended against further treatment for claimant.  (Ex. D)
Claimant testified he did not believe Drs. Mooney, Miller, or Igram performed thorough examinations.  He testified he did not believe any of the three physicians adequately evaluated or assessed his left leg injury.  He testified he did not believe he has received adequate medical treatment for his injury.
Claimant testified he feels that his endurance to work is limited due to his injury.  He said after four to six hours of work, he gets tired.  He testified he is limited, due to his injury in the work he can do, and his recreational activities.  Claimant testified he is limited in what he can do at Pizza Hut regarding lifting and that his employer accommodates his limitations.

Claimant testified he was offered an assistant manager position with a Pizza Hut in Grimes, Iowa.  He said because he lacks a vehicle, he cannot take the position.

CONCLUSIONS OF LAW

The first issue to be determined is if claimant’s injury resulted in a permanent disability.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Three experts have evaluated claimant.  None of the physicians who have examined claimant believe claimant has a permanent impairment.  Dr. Miller believes claimant’s current symptoms are not related to his work injury.  (Ex. B, p. 7)  Dr. Igram opined claimant does not have any permanent impairment.  (Ex. D, p. 2)

Claimant did testify he has ongoing pain and limitations from his September 26, 2011 injury.  Claimant testified he believes he was not thoroughly examined by either Dr. Mooney, Miller, or Igram.  However, claimant could have received an IME from a physician of his own choice, at the expense of the defendants under Iowa Code section 85.39.  Claimant did not do this.  None of the three experts in this case found claimant had any permanent impairment.  Dr. Miller opines claimant’s current symptoms are not related to his work injury.  Dr. Igram opines claimant has no permanent impairment from the September of 2011 injury.  Given this record, claimant has failed to carry his burden of proof that his injury from September 26, 2011 resulted in a permanent disability.
As claimant has failed to carry his burden of proof that his September 26, 2011 injury resulted in a permanent disability, the issue regarding the extent of claimant’s entitlement to permanent partial disability benefits is moot.

The final issue to be determined is if claimant is entitled to alternate medical care under Iowa Code section 85.27.
Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

Claimant testified he believes he has received inadequate care from Drs. Mooney, Miller, and Igram.  Claimant was evaluated by all three physicians.  Claimant did receive diagnostic testing.  He was offered physical therapy.  Dr. Miller opines claimant’s current symptoms are not related to his September of 2011 injury.  Dr. Igram opines claimant does not require further medical treatment.  No expert has opined claimant should receive further medical treatment.  Given this record, claimant has failed to carry his burden of proof that he is entitled to alternate medical care.

ORDER

THEREFORE, IT IS ORDERED:
That claimant shall take nothing from these proceedings.

That each party shall pay their own costs.

Signed and filed this ____7th_______ day of October, 2013.
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6 IF  = 7 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


