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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DONEL NEDROW,
  :



  :                          File No. 5035464

Claimant,
  :



  :

vs.

  :                     A R B I T R A T I O N


  :

SECOND INJURY FUND OF IOWA,
  :                          D E C I S I O N


  : 


Defendant,
  : 
Head Note Nos.:  3202; 3203 
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Donel Nedrow, filed a petition in arbitration seeking workers’ compensation benefits from the Second Injury Fund of Iowa (Fund).  The record in this case consist of claimant’s exhibits 1 through 14, the Fund’s exhibits A through B, and the testimony of claimant.  
ISSUES

1. The extent of claimant’s entitlement to Fund benefits. 
2. The extent of the Fund’s credit. 

FINDINGS OF FACT

Claimant was 54 years old at the time of hearing.  Claimant was held back two years in grade school.  He quit school halfway through the ninth grade.  Claimant does not have a GED.  The record indicates claimant has dyslexia.  He cannot read.  Claimant has a very limited knowledge of math.  (Exhibit 8, page 3)  
Claimant has worked as a stocker and bagger in a grocery store.  He has spent most of his working life as a janitor.  (Ex. 8, p. 2) 

Claimant began as a janitor with College Community School District in Cedar Rapids in 1976.  Claimant’s duties included, but were not limited to vacuuming, cleaning bathrooms, mopping and scrubbing floors, and general custodial duties.  

On November 15, 2006, claimant fell off a ladder while changing light bulbs.  Claimant hurt his right foot.  

Claimant was evaluated by Nate Brady, M.D.  On November 17, 2006 claimant had pain in the right ankle.  X-rays showed bone spurs but no fracture.  Claimant was put in an Equalizer boot (E-boot).  (Ex. 2, p. 1) 

On December 11, 2006, claimant underwent an MRI of the right foot and ankle.  It showed a defect of the tallus and the tibial tendonitis.  Claimant was referred to an orthopaedic surgeon.  (Ex. 2, p. 2)  

Claimant underwent conservative treatment from January to June 2007.  Claimant’s symptoms worsened.  Claimant underwent another MRI in June 2007.  It suggested claimant had an injury to his posterior tibial tendon.  Surgery was recommended as a treatment option.  (Ex. 2, p. 3; Ex. 3, pp. 1-2) 

On June 21, 2007, claimant had right foot surgery performed by William Knudson, M.D.  (Ex. 5, pp. 1-5)  Claimant followed up with Dr. Knudson.  Claimant had an infection in the area of the surgical wound and was given antibiotics.  (Ex. 3, p. 3) 

Claimant had another MRI in September 2007.  It suggested the posterior tibial tendon had not healed.  Dr. Knudson recommended a second surgery.  Claimant underwent conservative care from September 2007 through December 2007 including use of an ankle/foot orthotic device.  (Ex. 3, p. 4; Ex. 4)  This treatment was not successful.  Claimant underwent a second foot surgery on January 10, 2008 performed by Dr. Knudson.  (Ex. 5, pp. 6-10)
Claimant was released to work half days in April 2008.  (Ex. 3, pp. 6-7)  On May 5, 2008, he was released to return to work full time.  (Ex. 3, p. 8) 

In a July 16, 2008 letter, Dr. Knudson found claimant had a 5 percent permanent impairment to the body as a whole for his right ankle/foot injury.  (Ex. 3, p. 11)  In September 2006, claimant was paid permanent partial disability benefits by the employer’s workers’ compensation insurer based on a 12 percent permanent impairment to the right lower extremity.  (Ex. 12, p. 1) 

Claimant returned to Dr. Knudson in September 2009 with complaints of persistent right foot and ankle pain.  He was assessed as having a valgus hind foot with a medial arch collapse.  Dr. Knudson recommended a third surgery.  (Ex. 3, p. 9)  Claimant testified he refused a third surgery because of poor results regarding his other two surgeries.  Claimant was evaluated by Dr. Knudson in December 2009.  He was found to be at maximum medical improvement (MMI).  (Ex. 3, p. 10)  

Claimant testified he was off work for approximately one and one-half years from both surgeries.  He said he had difficulty returning to work and had pain aggravated by being on his feet.  

On March 4, 2010, claimant was emptying trash.  He stepped on an uneven area of concrete and twisted his left ankle.  Claimant testified he did not return to work at College Community Schools after the March 4, 2010 injury.  

Claimant was evaluated by Dr. Brady on March 12, 2010 as having a sprained left ankle.  Claimant underwent conservative treatment.  He was given an ankle-foot orthotic device and prescribed physical therapy.  On June 18, 2010, Dr. Brady recommended claimant return to sit down work.  (Ex. 2, pp. 4-5)  Claimant testified sit down work was not an accommodation his employer could make.  

In August 2010, claimant was evaluated at the University of Iowa Hospitals and Clinics Orthopaedic Clinic by Phinit Phisitkul, M.D.  Claimant was assessed as having a congenital skewed foot and a posterior tibial injury.  Claimant was given the option of surgery or continued use of orthotic devices.  (Ex. 7) 
Claimant was evaluated by Dr. Brady on September 3, 2010.  He gave claimant permanent restrictions for sit down work only.  He found claimant to be at maximum medical improvement.  (Ex. 2, p. 9)  Dr. Brady found claimant had a 15 percent permanent impairment to the body as a whole as a result of his ankle injury.  (Ex. 2, p. 9)  In a November 2001 letter, Dr. Brady indicated the 15 percent body as a whole injury would convert to a 37 percent permanent impairment to the left lower extremity.  (Ex. 2, p. 15)

In an April 2011 letter, claimant was found to qualify for Social Security Disability benefits.  (Ex. 9) 

In June 2011, claimant underwent an independent medical evaluation (IME) with Ray Miller, M.D.  Claimant was assessed as having a right posterior tibial tendon rupture resulting in the collapse of the arch and a valgus hindfoot.  Claimant was also assessed as having a partial rupture of the left tibial tendon.  Dr. Miller found claimant had a 30 percent permanent impairment to the right lower extremity.  He found claimant had a 17 percent permanent impairment to the left lower extremity.  He limited claimant to sit down work only.  (Ex.1, pp. 9-16)

Claimant testified he was paid benefits based on a 12 percent permanent partial disability to the right lower extremity.  (Ex. 3, p. 11; Ex. 12, p. 1)  He was also paid benefits by his employer, based on a rating of 34 percent to the left lower extremity.  (Ex. 13, p. 1)  

In an August 2011 report, Steve Mootz, M.A., CRC, gave his opinions of claimant’s vocational opportunities.  Mr. Mootz was hired to help find claimant employment.  Mr. Mootz’s report indicates claimant’s negative employment factors included sedentary work restrictions, lack of transferrable skills or computer skills, and claimant’s limited ability to read, write, or do any type of math.  Mr. Mootz contacted 60 employers for claimant.  These contacts resulted in three part-time job leads.  The report indicates claimant’s wife filled out claimant’s job applications.  In an October 25, 2011 letter, Mr. Mootz indicated claimant had very limited ability to find sedentary work given his lack of ability to read, write, do math, and operate a computer.  (Ex. A)
Claimant testified he has pain in both his right and left legs.  He wears an ankle/foot orthotic on both lower extremities.  

At the time of hearing, claimant worked part-time for Meals on Wheels delivering meals to home-bound clients.  Claimant earned $7.50 per hour.  He works approximately 10 hours per week.  Claimant said he is considering quitting the job in the winter due to concerns he will fall on ice and further injure his ankles.  He said his job causes aggravation to his foot pain. 
CONCLUSIONS OF LAW

The first issue to be determined is the extent of claimant’s entitlement to Fund benefits. 
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd‑lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Id., at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd-lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.

Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 29, 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. 1982).

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

Claimant was 54 years old at the time of hearing.  He did not graduate from the ninth grade.  He does not have a GED.  Claimant cannot read.  He has a very limited ability to spell or do math.  He has no computer skills.  Claimant has worked as a stocker and bagger in a grocery store.  He has spent most of his working life as a custodian in a school district.  

Claimant has been found to have a 30 percent permanent impairment to his right lower extremity and 37 percent permanent impairment to his left lower extremity.  He has been paid benefits for the right lower extremity based upon a 12 percent rating from Dr. Knudson.  He has also been paid benefits to his left lower extremity based upon a 34 percent permanent impairment to the left lower extremity.  

Claimant has been restricted by Dr. Brady to sedentary work only.  He is not able to return to work at College Community School District as there are no sedentary janitor positions. 

Mr. Mootz finds claimant’s job opportunities are severely limited given his inability to read, his lack of computer skills, and his limited ability to spell or do math.  At the time of hearing, claimant was employed as a delivery person for Meals on Wheels.  Claimant earns approximately $7.50 per hour and works approximately 10 hours per week. 

Based upon the above, claimant has made a prima facie showing that he is not employable in the competitive labor market.  The burden of showing evidence of availability of suitable employment shifts to the Fund.  

Defendant Fund has not produced evidence that claimant can return to any employment other than his 10-hour a week job with Meals on Wheels.  Defendant Fund has not offered any evidence indicating the restrictions or the impairment ratings placed on the claimant are inconsistent.  For these reasons, defendant Fund has failed to meet its burden of proving the availability of suitable employment for claimant.  Claimant has proven that he is permanently and totally disabled. 
The next issue to be determined is the extent of the Fund’s credit.  Claimant contends that, regarding the first injury, defendant Fund should only receive a credit of the amount claimant received in settlement regarding his first injury.  Defendant Fund argues it is due a credit for the first injury equal to the rating assigned by Dr. Miller. 

The only preclusive affect of an agreement for settlement approved by this agency is on the parties who have entered into the agreement.  Such an agreement does not establish the compensability of an injury or the extent of claimant’s entitlement to disability benefits in a subsequent claim against the Second Injury Fund of Iowa.  Grahovic v. Second Injury Fund of Iowa, File No. 5021995 (App. October 9, 2009).  

The record indicates claimant underwent two surgeries for the first injury.  Claimant was off work for approximately one and one-half years for both surgeries.  The record indicates these “failed” surgeries resulted in the collapse of claimant’s arch and a valgus hindfoot on the right.  (Ex. 1, p. 15)  Dr. Miller opines claimant has a 30 percent permanent impairment to the right lower extremity based, in part, on loss of range of motion and due to claimant’s heel valgus.  I am able to understand Dr. Miller’s rationale of why claimant has a 30 percent permanent impairment to the right lower extremity using his report and the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  Dr. Miller’s rationale is based on a 2011 evaluation of claimant.  It is a more accurate assessment of claimant’s impairment at the time of hearing than is Dr. Knudson’s rating from 2008.  The 12 percent rating, that claimant contends is the appropriate credit, is based on Dr. Knudson’s 2008 evaluation.  
Based on the above facts, it is found that Dr. Miller’s 30 percent rating of claimant’s first injury is the more accurate assessment of the impairment to claimant’s right foot.  Based on this, the Fund should receive a credit based upon Dr. Miller’s rating of 30 percent permanent impairment to the right foot.  This finding results in a credit to the Fund of 140.8 weeks (30 percent x 220 weeks + 34 percent x 220 weeks).  
ORDER

THEREFORE, it is ordered:


That the Fund shall pay claimant permanent total disability benefits at the rate of four hundred seventy and 92/100 dollars ($470.92) per week for the period of claimant’s permanent total disability.  Benefits shall commence one hundred-forty point eight (140.8) weeks after September 3, 2010. 

That benefits shall accrue interest from the date of this decision. 


That each party shall pay its own costs.  Greenman v. Second Injury Fund of Iowa, File No. 5003370 (App. October 19, 2004); Second Injury Fund of Iowa v. Greenman, No. 05-08555 (Iowa Court of Appeals October 25, 2006), unpublished 725 N.W.2d 658 (Table).

Signed and filed this __6th __ day of December, 2011.

   ________________________






     JAMES F. CHRISTENSON






                    DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER

Copies to:

Daniel Anderson

Attorney at Law

1500 Center St., NE

PO Box 849

Cedar Rapids,  IA  52406-0849

danderson@wertzlaw.com
Deborah Stein

Assistant Attorney General

Special Litigation

Hoover State Office Bldg.

Des Moines, IA  50319-0106

dstein@ag.state.ia.us
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