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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

DARRELL MESSERSMITH,
  :                  File No. 1290559



  :


Claimant,
  :                       A P P E A L



  :

vs.

  :                    D E C I S I O N



  :                  

JORDAN MILLWORK,
  :



  :                           


Employer,
  :


Self-Insured,
  :           Head Note Nos.: 2906; 1402.30; 1801


Defendants.
  :                                                    2505

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Defendant argues that the September 26, 2001, deposition of Dr. Bunten, »claimant’s exhibit 2 should be excluded in its entirety.  The presiding deputy excluded those portions of the deposition that had a reference to permanent disability.  (Tr., pp. 20-21)  The remainder of the deposition was essentially a review by Dr. Bunten of the Veteran’s Administration Medical Center’s records for the time period January 5, 1999 through June 10, 1999.  (Cl. Ex. 2, pp. 5-8)  Those same records are in evidence in »claimant’s exhibit 1, pages 1-30.  There was no error to allow the portions of the deposition that the presiding deputy allowed.  Defendant has not demonstrated that they were prejudiced by the admission of this evidence.  Even if the admitted part of the deposition were excluded, the results in this case would be the same.

Defendant also argues that the medical records from the Department of Veteran’s Affairs dated after June 15, 1999, should be stricken from the record because they were not properly served.  Defendant does not specify which exhibit(s) should be excluded but apparently the objectionable exhibit is Exhibit 1, page 31, which is an August 6, 1999 letter by Dr. Bunten.  That letter was served on defendant on September 24, 2001, (Tr., p. 13) despite the fact that »claimant had it since August 1999.  (Tr., p. 10)  Dr. Bunten was a treating doctor and it should be no surprise to defendant that he might offer an opinion on causal connection.  There was no prejudice to defendant to admit this evidence.  See Schoenfeld v. FDL Foods, Inc., 560 N.W.2d 595 (Iowa 1997).  

While there was no error in admitting the exhibits in question, »claimant’s failure to timely serve them and schedule the deposition is not to be condoned.  If the parties properly complied with the hearing assignment order timeliness and agency rules, disputes on admissibility of late served evidence could be avoided.

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 10th day of July, 2002.

       ________________________







   MICHAEL G. TRIER
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