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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________


  :

BRANDEE PETTENGILL,
  :


  :


Claimant,
  :



  :

vs.

  :



  :

AMERICAN BLUE RIBBON
  :                         File No.:  5038352
HOLDINGS, LLC,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ARCH INSURANCE COMPANY,
  :


  :


Insurance Carrier,
  : 
Head Note Nos.:  1800; 1803; 2000;

Defendants.
  :        3000; 4000.2
______________________________________________________________________
STATEMENT OF THE CASE

Brandee Pettengill, claimant, filed petitions in arbitration seeking workers’ compensation benefits against American Blue Ribbon Holdings, LLC, employer, and Arch Insurance Company, insurance carrier, both as defendants, arising out of work injuries which occurred on October 23, 2010.  The case was heard on September 17, 2012, in Des Moines, Iowa, and considered fully submitted on October 8, 2012, upon the simultaneous filing of briefs.

The evidence in this case consists of the testimony of claimant; and claimant’s exhibits 1 through 17; and defendants’ exhibit A through L.

ISSUES

Whether claimant is entitled to temporary disability between April 20, 2011 through March 28, 2012;
Whether the alleged injury is a cause of permanent disability and, if so;
The appropriate commencement date of permanent disability benefits;

The extent of claimant’s scheduled industrial disability;

Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant;

The rate of compensation; and,
Whether claimant is entitled to penalty benefits under Iowa Code section 86.13 and, if so, how much.
STIPULATIONS

The stipulations of the hearing report are adopted herein.  The parties agree that, if there is a permanent disability found, it is industrial in nature.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Claimant is a 26-year-old woman at the time of hearing.  She graduated from high school in 1994 and then enrolled at the University of Iowa.  The claimant left college after approximately 1 year and did not obtain a degree.  She enrolled at the University of Northern Iowa but did not complete a full semester.

Prior to graduation from high school, claimant did clerical work for her father's water treatment company.  After she left the university, she obtained a position with Subway in Waterloo, Iowa.  She worked there six to eight months making sandwiches.

She then started an apprenticeship in Cedar Rapids to be a body piercer.  She was employed for about a year and a half in this position.  Claimant and two others opened Roughhouse Customs; but they were not able to make a go of the business due to one of the tattoo artists unable to meet his business obligations.
She was then employed as a cook at Hamburger Mary's.  She worked there for a little over a year.  She earned minimum wage when she was hired, and she then received wage increases to $8.25 per hour.  She quit and was hired in August of 2008 by the defendant employer.  Her initial wages were $9.75 per hour.  She received raises up to $11.00 per hour.

At the time of her injury on October 23, 2010, claimant was employed as a cook for defendant employer.  Her job duties are detailed in Exhibit 13.  From a physical standpoint, a cook must be able to do the following:

When performing the duties of this job, the employee is frequently required to move throughout the workplace; sit, use hands to finger, handle, or feel objects, tools or controls; reach with hands and arms; balance, stoop, kneel and verbally communicate.  The employee is occasionally required to lift and/or move up to 75 pounds.  Specific vision abilities required by the job include close vision, distance vision, color vision, peripheral vision, depth perception, and the ability to adjust focus.

(Exhibit 13, page 2)
Claimant described her job to include lifting, bending, and standing.  Pancake batter was in 50-pound buckets which needed to be lifted and poured into a pancake pourer on a regular basis.
The medical records indicate a history of back pain and discomfort, including a visit to the doctor just a few weeks before the injury date.

On October 15, 2001, claimant reported a three-week history of back pain, which she suspected may have been related to an injury occurring during volleyball practice.  (Ex. A, p. 1)  Claimant gave a pain rating of 5, but the back was non-tender to palpation.  A prescription for ibuprofen 800 mg was given, and claimant was advised to exercise and apply heat.  (Ex. A, p. 1)  Claimant  returned a month later on November 16, 2001, with ongoing back pain complaints.  (Ex. A, p. 2)  On examination, claimant exhibited “minimal tenderness on palpation on the left lower back extending out over the flank and buttock on that side.  There is some minimal paraspinal muscle tightness appreciated.”  (Ex. A, p. 2)
On October 2, 2009, claimant sought treatment from Stephen L. Runde, M.D., for sore throat and lower back pain which claimant attributed to lifting, pushing, and pulling movements she used while moving from one residence to another.  (Ex. 1, p. 1)  Claimant had sought chiropractic treatment but “it seemed to make it worse.”  (Ex. 1, p. 1)  Claimant was diagnosed with acute lumbosacral strain.
On July 12, 2010, claimant presented to NE Family Practice Center with reports of fatigue, tiredness, and depression.  “She cannot sleep at night because she is thinking a lot of thoughts that go through he [sic] mind.”  (Ex. A, p. 3)  Claimant was referred to counseling and given a prescription for Lorazepam for panic attacks.  (Ex. A, p. 3)
On October 4, 2010, claimant presented to Dr. Runde's office with complaints of back pain radiating down the buttocks and back of the legs.  (Ex. 1, p. 6)  She reported she could not sit nor stand.  Claimant denied any trauma or fall injury.  (Ex. B, p. 5)  On examination, claimant’s straight leg tests were negative, but her lumbosacral spine exhibited spasms.  Claimant was diagnosed with a back sprain.

On October 24, 2010, claimant reported to Dr. Runde that she had fallen at work.  She hurt her right elbow, right knee, and low back.  (Ex. 1, p. 10)  Dr. Runde diagnosed claimant with a myofascial strain.  The radiology tests were negative for any injury.  (Ex. 1, p. 10)  Claimant wanted to be back at work right away and Dr. Runde agreed to write her a work release for October 27, 2010.  (Ex. 1, p. 10)  Claimant returned to Dr. Runde's office and was seen by Sudha Anand, M.D.  (Ex. 1, p. 15)  Claimant complained of low back pain radiating down her bilateral legs, excruciating in nature.  (Ex. 1, p. 15)  Examination revealed tenderness over the L4 and L5 spinous process and the paravertebral muscle area, along with pain with flexion.  (Ex. 1, p. 15A)

Claimant continued to return to Dr. Runde's office with complaints of pain in the low back radiating down her legs in November 2010.  (Ex. 1, p. 17)  An MRI revealed a disk extrusion at L5-S1 but no evidence of spinal stenosis or any nerve root impingement.  (Ex. 1, p. 19)  On examination, she had lower back tenderness and straight leg test seemed to provoke pain with either leg.  (Ex. 1, p. 19)
Claimant was referred to Stephen C. Maze, M.D., who recommended claimant undergo therapy or an epidural.  (Ex. 2, p. 3)  On examination with Dr. Maze, it was noted that claimant had a "somewhat antalgic" gait.  (Ex. 2, p. 2)  Claimant had physical therapy sessions which did not improve her condition.  Claimant requested epidurals, but claimant was sent to Robert L. Broghammer, M.D., who did not agree that they were appropriate.  (Ex. E, p. 6)  Dr. Broghammer appeared to have claimant’s past medical records.  On examination, claimant was noted as follows:
She appeared to have decreased strength in the left great toe consistent with an L5 distribution.  Deep tendon reflexes were 2+ and symmetric in both patellar and Achilles tendons.  Straight leg raising caused tightness in the left side.  Right side was negative.  She was able to walk on her toes and walk on her heels.  She did have pain over the piriformis muscle and sacroiliac joint on the left side.  Color, temperature and circulation of the back appeared to be within normal limits.
(Ex. E, pp. 4-5)
Dr. Broghammer asserted that the disk herniation was already in existence prior to claimant's fall; but did opine that, if the EMG test came back positive, it would indicate that claimant's condition was lit up or aggravated.  (Ex. E, p. 5)  An EMG study was ordered and came back negative.  (Ex. D)  Dr. Broghammer felt that the ongoing problems could not be associated with a work injury that was remote in time.  (Ex. E, p. 7)
Claimant returned to Dr. Runde on February 10, 2011, with reports she had pain but had also improved.
Her pain has gotten somewhat better in the intervening weeks and months, still about a 5-6 when she is not doing much and it flares up if she does anything very strenuous.  Standing for prolonged periods and sitting for prolonged periods seem to provoke the pain more than anything else.  She has been trying to do a little bit of walking.  She still has pain localized to the left lower back, kind of radiates down in the left leg.  
(Ex. 1, p. 25)

On examination, claimant was “mildly uncomfortable” with “some tenderness in the left lower lumbosacral area.  Straight leg test provokes pain in that area, but her strength and reflexes were symmetrical.”  (Ex. 1, p. 25)  Dr. Runde recommended claimant see a workers’ compensation specialist and kept claimant off work.  Claimant did see Dr. Michael Jackson once following this, and visited Mercy Care North twice for nasal congestion issues; but went without care for her back until June 13, 2011.  (Ex. 1, p. 29)  Claimant returned to Dr. Runde on June 13, 2011, with continued complaints of back pain.  Dr. Runde states, “She has been kind of hung out to dry since then.  The insurance company has not been answering her calls and also they have not been paying her for the last couple of months even though she has remained off of work.”  (Ex. 1, p. 29)  Claimant’s diagnosis was unchanged per Dr. Runde.  (Ex. 1, p. 30)
Epidurals were not provided until October 2011.  (Ex. 2, p. 4)  The epidurals provided some relief but not complete relief.  (Ex. 2)
Her physical therapy records in early 2011 note that claimant is “extremely reactive to PT activities.”  (Ex. 7, p. 6)  Claimant missed or cancelled several physical therapy appointments.  (Ex. 7, pp. 9-12)  Claimant was back in physical therapy in May of 2012.  (Ex. 8, p. 1)  There was no discharge summary, but claimant reported pain in driving, household cleaning, lifting tasks, and pain with standing, sitting or walking more than 10-15 minutes.  (Ex. 8, p. 1)
Chad D. Abernathey, M.D., believes the only care claimant should be receiving is for symptom management only.  (Ex. C, p. 8)
Dr. Abernathey opined that claimant’s work-related injury would have healed within 6-12 weeks of the work incident and, therefore, the maximum medical improvement (MMI) date of claimant’s injury would be October 23, 2010.  (Ex. C, p. 6)
Claimant was then seen by Richard F. Neiman, M.D., for an independent medical evaluation (IME) on March 28, 2012.  (Ex. 4, p. 1)  Claimant reported pain as far as the left buttocks and down the anterior portion of the left leg.  The right leg was normal.  (Ex. 4, p. 2 )  Dr. Neiman felt that there was some weakness on the left side and some limitation on flexion and extension of the back.  Dr. Neiman believed that claimant should undergo surgery to treat the “massive disk extrusion.”  (Ex. 4, p. 3)  Dr. Neiman assessed a 13 percent impairment rating and the following restrictions:

a)  Avoid lifting more than 5-10 pounds repetitively;

b)  Avoid standing for any length of time;
c)  Avoid squatting, kneeling or bending;

d)  No driving more than 1 hour at a time;
e)  Provided the ability to change positions from sitting to standing.
(Ex. 4, p. 5)
Defendants sent claimant to be seen by Dr. Abernathey, on April 18, 2012.  (Ex. C, p. 2)  Dr. Abernathey diagnosed the claimant as having sustained a mild degenerative change at L5-S1 with a small annular tear.  (Ex. 6, p. 2)  She “presents with chronic low back pain and left sciatica.”  (Ex. C, p. 2)  Based on the MRI, Dr. Abernathey did not recommend surgery, and instead told her to exhaust all other options to avoid surgery.  Claimant testified she was told that surgery should be avoided because of her age; but Dr. Abernathey wrote, “I do not recommend an aggressive neurosurgical stance due to a paucity of clinical and radiographic findings.”  (Ex. C, p. 3)  Dr. Abernathey did not believe that claimant's disk protrusion was related to work, but instead was simply a congenital defect.  (Ex. C, pp. 5-6)

There is a significant difference in opinion between Dr. Broghammer and Dr. Abernathey, who believe claimant has a chronic congenital and personal condition that is unrelated to her work fall, and that of Dr. Neiman.  Dr. Neiman believes strongly that claimant has a huge disk protrusion which is the result of the fall and, thus, the fall is responsible for all claimant's disability.  No doctor opined that claimant’s preexisting condition was aggravated permanently by the work injury.  Dr. Neiman premises his opinion on a new injury.  The disk protrusion allegedly caused by the work injury.
Dr. Runde wrote out work restrictions for claimant on August 13, 2012:

1. She will not be able to be employed in a position that requires prolonged standing.

2. She could be employed in a position for an eight hour day where she primarily sits, but she would need the ability to take frequent breaks to stand up, move around, and stretch.

3. She would not be employable in a position that required heavy lifting.  By that, I would define anything over 25 pounds on a regular basis.

4. She would not be able to be employed in a position that required repetitive or excessive bending, stooping, crouching, or crawling.

5. She would not be able to be employed in a position that required the operation of heavy machinery.

(Ex. 1, p. 32)
Later, however, Dr. Runde agreed that Dr. Abernathey would have a better understanding of claimant's condition and would, in fact, defer to Dr. Abernathey's conclusions.  (Ex. 1, p. 33; Ex. B, p. 7)
Dr. Runde changed his mind again on September 14, 2012, indicating that he would stand by the permanent work restrictions set forth on August 13, 2012.  (Ex 1, p. 35)
Sunny Kim, M.D., who performed the EMG, wrote that a person who injures the back can have pain down the lower extremities without a specific injury to the spinal nerve root.  (Ex. D, p. 7)  However, the EMG did not show that there was an acute injury at one time which then healed; nor did the EMG show any sign of a chronic radiculopathy, which suggests that there was never any injury to the nerve root from claimant’s work injury.  (Ex. D, p. 7)
Claimant professes to love her job.  She was constantly busy and enjoyed her co-workers.  Claimant has not indicated any desire to return to work, however.  She has not looked for work.  She has not attempted to obtain job training.  She did not appear to have even worked part-time at her father's business as she did when she was in high school.  She is looking into medical transcription, and has started an online course at the end of May 2012.

Sitting causes her the most problems.  Standing is the second thing that causes her pain.
Claimant appeared credible at the hearing, and her testimony appeared to be consistent with her contemporaneous responses to medical reports, although the pain appears to be overstated.  No one is suggesting that claimant's complaints of pain are inaccurate; only disagreeing over the cause of the disk protrusion and resulting pain.
The first issue is whether claimant sustained a permanent disability following her work injury of October 23, 2010.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The claimant notes in her brief that Dr. Abernathey’s opinions seemed to change, but urged the agency to find that Dr. Abernathey:
[H]ad no difficulty conceding that, if Brandee was asymptomatic before she fell at work on October 23, 2010, and suffered consistent low back pain from that date to the present, it was his opinion that the October 23, 2010, work-related injury was the cause of her current low back pain and any resulting limitations.
(Claimant Brief at p. 16)

The problem with this statement and the whole of claimant’s argument was that she was not asymptomatic prior to injury.  She had, in fact, sought out treatment from Dr. Runde only a few weeks prior to her fall at work for back pain radiating down the buttocks and back of the legs.
It is true that Dr. Runde has been claimant’s treating physician for several years, and he is in a better position than any other doctor to assess causation and her long‑term prognosis; unfortunately, Dr. Runde’s causation opinions are muddled.  In his first letter, he states that claimant was involved in a work-related injury which has resulted in ongoing back problems.  He then defers conclusions to those set forth by Dr. Abernathey.  He finally adopts and believes that claimant’s current condition requires her to have serious work restrictions, but does not revisit the causation issue.
The defendants are correct that Dr. Neiman’s opinions center largely around his belief that claimant sustained a large disk herniation.  Dr. Runde did not quantify claimant’s disk extrusion, but said only “what she has is a disk extrusion at L5-S1, but no evidence of spinal stenosis or any nerve root impingement.”  (Ex. 1, p. 19)  Dr. Abernathey describes it as a “small annular tear.”  (Ex. C, p. 3)  Dr. Broghammer refers to it as a chronic disk extrusion.  (Ex. E, p. 8)  The actual radiology reading of the MRI does not appear to be part of the evidentiary record.
Based on the evidence in the record, there is not substantial evidence to support a finding that the claimant sustained a large disk herniation that is the basis for much of Dr. Neiman’s opinions.  Thus, lower weight is afforded Dr. Neiman.  Dr. Runde is in the best position to proffer expert opinions on claimant’s conditions.  Initially he felt that the claimant’s complaints were related to her work injury, despite her very close in time previous medical complaints, which were identical to the complaints claimant reported were the result of her injury.
There simply is not substantial evidence to support a finding that claimant’s ongoing back problems were a result of something non-work-related that began on October 4, 2010, or something work-related that began on October 23, 2010.  Dr. Runde’s testimony clarifying this would have been helpful.  That said, claimant was not asymptomatic before her injury.  Instead, she had identical complaints.  Therefore, claimant has not sustained her burden to prove that claimant’s ongoing problems are related to her work injury.

All other benefit issues are rendered moot, including claimant’s request for temporary benefits as Dr. Abernathey indicated that any injury claimant sustained from the fall would have resolved within 6-12 weeks of the injury. 

The parties dispute the appropriate benefit rate.

Claimant had been paid at a rate of $249.00 per week but, per their later calculations, defendants believed claimant’s appropriate weekly rate to be $218.63 based on the assertion claimant was a part-time worker and, thus, her wages should be calculated according to section 85.36(9).  (Ex. J, p. 3)  Claimant asserts her weekly wage should be $408.00.  (Ex. 10, p. 1)  There is no evidence in the record that claimant earned less wages than the usual weekly earnings of a regular full-time adult laborer in the food industry.  Claimant testified that she was a full-time employee and there was no evidence proffered otherwise.
Section 85.36 states the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which injured as the employer regularly required for the work or employment.
If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 the earnings over the 13-week period immediately preceding the injury.  In calculating gross weekly earnings over the previous 13 weeks, weeks should be excluded from the calculations which are not representative of hours typically or customarily worked during a typical or customary full week of work, not whether a particular absence from work was anticipated.  Jacobson Transp. Co. v. Harris, 778 N.W.2d 192 (Iowa 2010).  Griffin Pipe Products Co. v. Guarino, 663 N.W.2d 862 (Iowa 2003).  Statutes for computation of wage base are to be applied, not mechanically nor technically but flexibly, with a view toward achieving the ultimate objective of reflecting fairly the claimant’s probable future earning loss.  Hanigan v. Hedstrom Concrete Products, Inc., 524 N.W.2d 158 (Iowa 1994).

Claimant provided no evidence as to why the weeks she was “short” were non-representative.  Claimant was injured on October 23, 2010.  In the 14 weeks preceding the injury, claimant earned an hourly wage of $11.00, and worked a total of 417.68 hours with the week of October 15, 2010 removed for being too low and the week of September 3, 2010 being removed for being too high.  Both those weeks were non‑typical according to the average hours worked in a week.  (Ex. J, p. 3)
Claimant’s gross weekly earnings were $328.18 which translates into a weekly benefit rate of $220.94.
The final issue to address is whether claimant is entitled to penalty benefits.
Claimant seeks additional weekly benefits pursuant to Iowa Code section 86.13(4).  This particular provision requires that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the workers’ compensation commissioner shall award additional weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied.  Iowa Code section 85.13(4)(b).  A reasonable or probable cause or excuse must satisfy the following requirements:

(1) The excuse was preceded by a reasonable investigation and evaluation by the employer or insurance carrier into whether benefits were owed to the employee;

(2) The results of the reasonable investigation and evaluation were the actual basis upon which the employer or insurance carrier contemporaneously relied to deny, delay payment of, or terminate benefits;

(3) The employer or insurance carrier contemporaneously conveyed the basis of the denial, delay in payment, or termination of benefits to the employee at the time of the denial, delay or termination of benefits.

(Iowa Code section 86.13(4)(c))

Defendant has the burden to show compliance with this statutory provision in order to avoid the mandatory assessment of a penalty.  The inquiry under the current provision of Iowa Code section 86.13 requires more than a reasonable or probable cause or excuse at the time the case comes to hearing.  The law requires proof of a prompt investigation and that factual basis be provided to the injured worker at the time of the denial, delay, or termination of benefits.  Herein, defendant must show a timely investigation of claimant’s report of a back injury, that the denial of the back claim is based on the results of that timely investigation, and that there was a timely communication to claimant of the reasons for the denial.  From February 2011 until approximately July 2011, claimant received no information from defendant as to why her claim had been denied.  Dr. Broghammer indicated that claimant was not a surgical candidate, but it was not until late fall of 2011 that defendants engaged in any investigation of claimant’s ongoing back claims.  Defendants wrote inquiring on November 29, 2011, why claimant was not capable of working.  (Ex. G, p. 1)  On December 8, 2011, defendants wrote again requesting claimant’s deposition.  (Ex. G, p. 2)

On January 12, 2012, defendants indicated that an EMG would be ordered per Dr. Broghammer’s recommendations.  (Ex. G, p. 3)  Dr. Broghammer’s opinions on February 15, 2012, essentially provide a zero percent impairment.  (Ex. G, p. 6)  Defendants paid temporary benefits from October 29, 2010, through March 19, 2011, for a total of $6,153.79.

Defendants assert benefits were terminated when claimant refused to follow up with Dr. Runde.  (Ex. K, p. 3)  Claimant says that this was totally inaccurate and that she wanted to see Dr. Runde, but that the insurance company never authorized this care.  There was no documentation in the file indicating that claimant was ever notified of the cessation of her benefits or the reason why these benefits were terminated.  (Ex. K, p. 3)
Claimant testified that she was given no notice her benefits were going to end.  She called and called workers’ compensation.  She even called the claims manager's supervisor who authorized a one-time visit with Dr. Runde.

Because it is found that claimant achieved MMI on January 15, 2011, for symptoms arising out of the October 23, 2010 work injury there was no delay in benefits paid even though post-January 15, 2011, defendants’ communication with claimant was disappointing and, if not within the letter of the law, definitely not within the spirit of the law.  (Iowa Code section 86.13(4)(b))
ORDER

THEREFORE, IT IS ORDERED:
Claimant’s gross weekly earnings were three hundred twenty-eight and 18/100 dollars ($328.18) which translates into a weekly benefit rate of two hundred twenty and 94/100 dollars ($220.94).
Defendants are ordered to correct the previous underpayment of temporary benefits. 

Claimant shall take nothing further.

That each party shall pay their own costs.
Signed and filed this ____12th____ day of December, 2012.
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