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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RICHARD POWELL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5008366

IOWA PRECISION,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

VIRGINIA SURETY n/k/a COMBINED
  :

SPECIALTY INSURANCE GROUP,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Richard Powell filed a petition in arbitration seeking workers' compensation benefits from Iowa Precision, defendant employer, and Virginia Surety n/k/a Combined Specialty Insurance Group, defendant insurance carrier, as the result of an injury sustained on October 17, 2001, which arose out of and in the course of his employment.  This matter was heard and fully submitted to deputy workers' compensation commissioner, Anne M. Garrison, on May 24, 2005, in Cedar Rapids, Iowa.  The evidence in this matter consists of claimant’s exhibits 1 through 5, defendants’ exhibits A through G, and the testimony of claimant, Richard Powell, and his wife, Dorothy Powell.  
ISSUE

The sole issue presented for resolution in this matter is the extent of claimant’s industrial disability as a result of the October 17, 2001 work injury to claimant’s right shoulder.  

The parties stipulated at the time of the injury claimant’s gross weekly earnings were $915.00.  Claimant was married and entitled to two exemptions.  Based on this information, claimant’s correct weekly rate of compensation is $557.85.  The parties stipulated that the commencement date for permanent partial disability benefits is June 12, 2003.

FINDINGS OF FACT

The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record finds that:

Claimant, Richard Powell (hereinafter referred to Powell), was 58 years old at the time of hearing.  He grew up in Cedar Rapids and graduated from high school in 1964.  He was an average student.  Powell attended Marshalltown Junior College.  He flunked out after one semester.

Powell’s first job was as an orderly at St. Luke’s Hospital.  He worked that job for less than one year in 1965 when he joined the United States Navy.  He served two tours of duty in Vietnam in the construction battalion building encampments.  Powell was honorably discharged in 1968.  Upon his return he took a job as a laborer for the City of Cedar Rapids water department laying pipe.  

At some point in time Powell enrolled in a four year apprentice program through the G.I. bill to become a journeyman machinist.  (Exhibit 5, page 9)

In February 1969, Powell took a job with Universal Engineering as a machinist.  (Ex. 5, p. 9)  He worked there until 1987 at which time he was earning $17.00 per hour.  He began employment with Goss Graphics as a machinist in July 1987.  He worked there until he was laid off in February 1999.  He was earning $20.00 per hour and had retirement and health benefits.  He also worked unlimited overtime hours.  

Powell testified his current physical restrictions would prevent him from returning to employment at Universal Engineering or Goss Graphics.

In May 1999 Powell began employment with Iowa Precision as a machinist.  Iowa Precision manufactures sheet metal.  His starting wage was $17.00 per hour with full benefits.  Powell testified he was healthy and had no work restrictions when he began employment.

Powell operated a number of different machinery including drill presses, C-tape machine, bridgeports mill and engine lathes.  (Ex. 5, p. 15)  The engine lathe required Powell to place 12 foot steel rollers into the machine to cut and polish.  He was working this machine when he suffered a traumatic injury on October 21, 2003.

Powell was using a coarse emery cloth to polish the steel roller.  The cloth got caught in the lathe machine pulling Powell’s right arm into the machine wrapping in around the mechanized roller.  Powell testified that the first thing he recalled after the incident was sitting on the floor.  He never saw the traumatic and severe injury to his right arm before help arrived. 

Powell is right hand dominant.

Paramedics transported Powell to St. Luke’s Hospital in Cedar Rapids.  The physical examination revealed the following:  “He has obvious deformity of the right arm.  He has an open fracture of the mid forearm which is deep and extensive.  He has an open dislocation of the radius and ulna at the wrist.  There is tendon showing. . . . He is unable to extend some of his digits.  Unable to hitch hike.”  (Ex. 3, p. 1)  Radiographs showed a mid humeral fracture that was angulated and displaced; distal radius and ulnar fracture dislocation; third metacarpal fracture at the mid shaft; and angulated comminuted fracture mid radius and ulna.  (Ex. 3, p. 1)  Powell was medicated and transferred to the University of Iowa Hospitals and Clinics (UIHC) for more definitive treatment.

Charles R. Clark, M.D., of the orthopaedic clinic of UIHC performed an open reduction and internal fixation of the humerus, radius and ulna on Powell’s right arm the same day of the traumatic injury.  Dr. Clark’s clinical diagnosis was “Right floating elbow with open forearm components and dislocation of the right DRUJ.”  (Ex. 1, p. 1)  Dr. Clark also noted that Powell had a complete radial nerve palsy with no palpable contraction of the radial innervated motor group prior to surgery.

Powell had outpatient occupational and physical therapy with Brenda L. Schlitter, OTR/L, twice weekly beginning on November 30, 2001.  The goals were to increase active range of motion, grasping and strengthening of the right arm and shoulder.  (Ex. 4, pp. 1-5)  

R. Kumar Kadiyala, M.D., a hand specialist in the orthopaedic department at UIHC, followed Powell on an outpatient basis from February 9, 2002 to June 11, 2003, for his right upper extremity injury.  At the February 2002 visit Dr. Kadiyala found Powell had gradual improvement of the right arm fractures with the exception of the metaphysis of the distal radius which showed significant lucency on x-ray.  (Ex. 1, p. 4)  Powell reported shoulder stiffness.  The plan was for an aggressive range of motion program with therapy to the right shoulder.  

Dr. Kadiyala’s impression on recheck in March 2002, was persistent right radial nerve palsy.  A tendon transfer surgery was scheduled.  (Ex. 1, p. 6)  On May 2, 2002, Dr. Kadiyala performed the right arm multiple tendon transfers for the radial nerve palsy.  (Ex. 1, p. 8)  Powell was doing well on follow-up on May 17th.  Sutures were removed.  Dr. Kadiyala supplied Powell with a removable orthoplast splint with the wrist, MP joints and thumb held in extension; IP joints were free with movement as tolerated.  (Ex. 1, pp. 10-11)  On August 7th Powell was able to extend his wrist and flex into a palm.  He was having difficulty with complete abduction of the thumb.  Dr. Kadiyala’s plan was to continue therapy exercises and also do elbow and shoulder range of motion.  Powell was allowed to work one handed duty if available.  (Ex. 1, p. 13)  

Powell had continued improvement of his right arm in follow-up visits through the remainder of 2002.  Dr. Kadiyala found he had good range of motion in his elbow and improvement in his shoulder.  His flexion and extension of his fingers and thumb were full.  Physical therapy to the shoulder was continued.  (Ex. 1, p. 14) One handed work was appropriate.  (Ex. 1, p. 16)  On January 31, 2003, Dr. Kadiyala found on examination Powell had expected sensory deficits about the superficial radial nerve distribution; full range of motion in the elbow and mild deficits in the shoulder.  Powell had full extension of the fingers and abduction of the thumb.  Dr. Kadiyala ordered continued exercise program to gain extremity strength.  Powell was not ready to return to work.  (Ex. 1, p. 17)

On June 11, 2003, Powell reported to Dr. Kadiyala great improvement of his dexterity and extension of his fingers.  Dr. Kadiyala found Powell had a good recovery from his injury with the following assessments:  shoulder flexion 140 degrees, extension 40 degrees, abduction 90 degrees, external rotation 90 degrees, internal rotation 0 degrees; no deficits with motion of the elbow; no problems with supination or pronation; no deficit of motion with the wrist or digits, other than expected radial nerve sensory deficits.  (Ex. 1, p. 18)  Dr. Kadiyala found Powell at maximum medical improvement.

Dr. Kadiyala imposed the following permanent work restrictions to the right upper extremity:

Lift/push/pull:
10 pounds maximum; up to 10 pounds occasionally (1-3 hours)

Grasping:
occasionally (1-3 hours)

Push/Pull
occasionally (1-3 hours)

Reach out
frequently (4-6 hours)

Fine manipulation:
occasionally (1-3 hours)

Reach above shoulder:
occasionally (1-3 hours)

Reach above waist:

frequent (4-6 hours)

Reach to waist:
occasionally (1-3 hours)  (Ex. 1, p. 19)

Based upon the AMA Guides to the Evaluation of Permanent Impairment, Fifth Ed., Dr. Kadiyala found Powell had a permanent impairment of 38 percent for radial nerve palsy and 12 percent for shoulder stiffness; totaling 45 percent to the upper extremity.  (Ex. 1, p. 20)  A conversion based upon Table 16-3 renders a 27 percent impairment to the body as a whole.  

Defendant was unable to accommodate Powell’s permanent restrictions and terminated his employment.  Prior to his injury, Powell was a full time employee earning $21.00 per hour with full benefits.  (Ex. C, p. 13)

At the request of claimant’s counsel, Farid Manshadi, M.D., physiatrist, performed an independent medical evaluation of Powell on October 28, 2003.  Dr. Manshadi measured Powell’s right shoulder with a goniometer and found significant limitations.  Dr. Manshadi opined that Powell suffered a probable traction of the rotator cuff muscles which resulted in the weakness and reduced range of motion in the shoulder.  Elbow range of motion was within normal limits; wrist flexion was only 38 degrees and radial deviation was at 20 degrees; and right ulnar deviation was at 10 degrees.  Sensory examination revealed reduced sensation.  A Dynamometer was used to measure the strength in Powell’s right wrist and forearm.  A Dynamometer accurately measures the strength of the wrist muscles during flexion, extension, abduction and adduction and the forearm muscles during supination and pronation.  The Dynamometer results yielded considerable weakness in the right compared to the left wrist and forearm, approximately 18 kg less than the left strength.  (Ex. 2, p. 3)

Dr. Manshadi used the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, to render the following permanent impairment ratings to the right upper extremity:  38 percent for radial nerve palsy with sparring of the triceps for combined motor and sensory deficits (using Table 16-15); 10 percent for reduced range of motion in the shoulder; four percent for weak pronation (using Table 16-35); and three percent for reduced wrist flexion (using Tables 16-26, 16-27 and  16-28).  The total impairment based upon the Combined Values Chart is 48 percent to the right upper extremity.  (Ex. 2, p. 4)  Using Table 16-3, conversion of the impairment of the right upper extremity is 29 percent impairment to the body as a whole. 

In regard to work restrictions, Dr. Manshadi recommended Powell use his right arm only as an assistant.  He should not do any repetitious activity with his right arm, and avoid crawling and maneuvering ladders.  A maximum lifting restriction of five to ten pounds on an occasional basis was also recommended.  (Ex. 2, p. 4)

Defendants retained Thomas J. Hughes, M.D., to perform an IME of Powell.  On July 1, 2004, Dr. Hughes evaluated Powell at the 21st Century Rehab Clinic in West Liberty, Iowa.  Dr. Hughes found on physical examination that Powell had numerous scars on his right arm and he had a notable area of concavity or muscle atrophy of the dorsal radial aspect of the forearm.  Repeat rapid sequence testing using the Dynamometer showed a grasp strength of 75 pounds on the right and 115 on the left.  Based upon these measurements, Dr. Hughes found no evident muscle atrophy in the right arm above the level of the elbow.  There was a small amount of wasting of the distal dorsal forearm musculature.  (Ex. B, pp. 5-6)

Dr. Hughes opined that the impairment ratings rendered by Drs. Kadiyala and Manshadi, 38 percent based upon radial nerve lesion to be an “extraordinary high amount.”  (Ex. B, p. 7)  Dr. Hughes found the rating to be a misrepresentation of the actual impairment because Powell did not have a substantial degree of muscle atrophy.

Dr. Hughes provides a lengthy analysis of the two approaches he used in reaching a determination.  The undersigned found this portion of Dr. Hughes’ report to be quite complex.  In sum, Dr. Hughes found using the range of motion criteria that Powell had a 20 percent impairment to the right upper extremity.  However, Dr. Hughes felt 20 percent was “too scant a rating for the magnitude of the injuries.”  (Ex. B, p. 9)  Dr. Hughes arrived at a 26 percent impairment or 16 percent to the whole person, based upon criteria for range of motion for the shoulder and radial nerve injury.   

Dr. Hughes found the 10 pound lifting restriction too stringent.  He felt Powell could readily lift 15 to 20 pounds occasionally, and up to 25 pounds on a rare basis.  Dr. Hughes believed his less restrictive limitations would open up more employment opportunities for Powell.  (Ex. B, pp. 9-10) 

Powell’s counsel elicited opinions from Drs. Kadiyala and Manshadi regarding Dr. Hughes’ impairment rating.  Dr. Kadiyala, a hand surgeon and specialist, found Dr. Hughes used an inappropriate evaluation measures regarding Powell’s muscle atrophy which rendered conflicting conclusions.  In regards to the radial nerve palsy which Dr. Hughes found was not complete, Dr. Manshadi opined that Powell had lost all radial nerve function at the level of the mid humerus, distal from the radial nerve innervation of the triceps muscle.  There was a nerve thickness reduction three to four‑fold.  (Ex. 1, p. 21)  Dr. Manshadi found that it was proper to assess a 100 percent loss of radial nerve function equating to a 30 percent upper extremity impairment.  Dr. Manshadi steadfastly stood behind his assessment of impairment for Powell’s radial nerve deficit and motion deficits to the shoulder.  He was also in agreement with Dr. Manshadi’s assessment.  (Ex. 1, p. 22)

Dr. Manshadi’s July 21, 2004 letter to Mr. Rush also discussed Dr. Hughes’ assessment.  He found that, although Dr. Hughes agreed with the deficient pronation, he inappropriately did not include the right wrist flexion and pronation deficiency in the impairment rating.  (Ex. 2, p. 5)

The battle of the experts continued with Dr. Hughes rebuttal comments to Drs. Kadiyala and Manshadi’s opinions.  (Ex. B, pp. 11-12)  It is recognized that Dr. Kadiyala treated and followed Powell from the time of his injury in October 2001 through June 2003.  It is recognized that Dr. Kadiyala is a specialist in the area of hand and peripheral nerve injuries.  Dr. Kadiyala performed the tendon transfer on Powell and managed his therapy and recovery.  He is in the best position to assess Powell’s impairment.  Dr. Manshadi is also well known to this agency.  His assessment of Powell’s impairment was similar to that of Dr. Kadiyala’s, in fact, their impairment ratings were based upon the same methodology and within two percent of each other.  

The undersigned finds the greater weight of the evidence of Powell’s permanent impairment to his right upper extremity falls with Dr. Kadiyala and is further supported by Dr. Manshadi.

Powell took a job in March 2004, as a janitor with Iowa Glass.  He worked 32 hours a week and earned $11.30 an hour.  He had no benefits with Iowa Glass.  He swept floors, cleaned restrooms, rode a floor sweeper, and picked up litter.  (Ex. A, p. 5)  Powell had difficulty cleaning toilets due to the circular motion in his wrist, although he was still able to complete the task.  (Ex. A, p. 6)  He had no accommodations as a janitor at Iowa Glass.  Powell testified that the employer liked his work and promised him that when a full‑time position became available he would be offered the position.  Powell applied for a delivery job that became available at Iowa Glass.  He did some training for the position.  However, he had to complete an application for the delivery job and was required to disclose his injury.  Powell did not complete a written application at the time he was hired as a janitor.  Iowa Glass did not hire Powell for the delivery job because he was a risk due to his right arm and shoulder injury.  Iowa Glass then told him he would never be a full time or 40‑hour employee.  Powell was angry with his employer because he felt he could perform the delivery job and, at the very least, was promised the full‑time janitor position.  Powell quit Iowa Glass on July 21, 2004.  (Ex. E, p. 19)

Powell sought employment through Express Personnel, a temporary employment service.  He was temporarily placed at Worley Warehouse operating a forklift in July 2004, earning $12.00 per hour.  (Ex. C, p. 16)  He had training at Kirkwood Community College for forklift operation.  The temporary job ended at Worley Warehouse in September 2004.  Express Personnel had no other work for Powell.

Powell has submitted numerous job applications in search of employment.  (Ex. 5, p. 13)  He testified that employment has been declined by Goodwill Industries, VA hospital, Fisher Group, and Ralston’s.  He has had no response from an application to an athletic club for a janitor position.  Powell was declined employment with John Deere in Waterloo.  Powell applied to the city of Cedar Rapids parks department for seasonal work.  He was interviewed by the director.  Based upon the job description, Powell informed the director that he was able to perform all aspects of the job without limitation.  Powell passed a required drug test and was scheduled to meet with the city nurse for a physical after he completed the health questionnaire.  Powell disclosed his right arm injury.  The city informed him he was no longer a candidate for the job due to his injury and restrictions.  

Powell applied for a maintenance position with the Benton Community Schools.  He was interviewed and verbally offered the maintenance job at Atkins Elementary School on May 19, 2005.  (Ex. F, p. 55)  Powell testified that he then completed the hiring paperwork.  The position paid $10.50 per hour.  The school subsequently retracted the job offer stating another janitor employed by the school district had applied for the position because he wanted a transfer to Atkins Elementary.  

Powell testified that he spends his days looking for work.  He has only applied for jobs that he believes he is fully able to perform with his right arm restrictions.  At the time of hearing he had an appointment with state vocational rehabilitation.  

Powell has difficulty using his arm in daily activities of living, including personal hygiene, buttoning pants, and fastening a belt.  He must use his left hand to accomplish such tasks.  He has trained his left arm to fully function as his dominant extremity.  Household chores such as changing a light bulb and carrying a laundry basket are difficult. 

Powell testified that he is a healthy person except for his right arm injury and controlled diabetes.  He takes Tylenol for the discomfort in his right shoulder, arm and hand.  He testified that his wrist feels tight and his pointer finger and thumb are numb.  He has full extension of his arm and is able to grasp objects.  

Finally, testimony was heard from Powell’s wife, Dorothy.  The Powells have been married for 23 years.  Mrs. Powell ran an in-home daycare for 30 years.  She testified that before her husband’s injury he was helpful around the house, cooked, cleaned, and did laundry.  His outside activities included mowing and building things.  Powell can no longer help with household chores.  He cannot put dishes away.  He is limited in making house repairs.  Mrs. Powell gave an example of her husband not being able to replace a screen door, something he could easily do before his injury.  Mrs. Powell testified that her husband’s greatest deficits are being able to open jars, lift objects and use small hand tools.  Before the injury Powell was happy and liked his work.  After the injury he has become withdrawn and introverted.  Powell did have an improvement in his attitude when he went to work for Iowa Glass.  He is frustrated with his physical limitations and difficulty finding a job.

REASONING AND CONCLUSIONS OF LAW

The sole issue to be resolved is the extent of claimant’s industrial disability.  

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

Rick Powell was 58 years old at the time of the hearing.  He is a high school graduate and has military training.  Powell’s job skills include a career as a machinist.  He can no longer perform the duties of a machinist that he performed the majority of his career.  He has full functional use of one arm, his non-dominant left arm, and minor assistance from his right arm.  Powell has limited dexterity and strength in his right arm.  He has permanent work restrictions in place that limit the use of his right arm.  Defendant terminated his employment because it could not accommodate Powell’s restrictions. It was found that he has lost two potential jobs due to his physical limitations.  

Powell has had a substantial reduction in his earnings both in wages and in loss of benefits.  His last hourly wage with defendant was $21.00.  Powell’s first job after the defendant’s termination was as a janitor making $11.30 an hour part time.  He then earned $12.00 as a temporary forklift driver.  Since last working in August 2004, Powell has been unable to secure employment.  The recent janitorial position he interviewed for paid $10.50 per hour.  Powell was found to be a motivated worker, however, he clearly cannot return to the nature of work he has been trained in and performed for well over 30 years.

Powell underwent two surgeries on his right arm for reconstruction.  Permanent functional impairment ratings have been offered by his treating physician and surgeon, Dr. Kadiyala and Powell’s IME physician, Dr. Manshadi.  Dr. Kadiyala found claimant to have a 45 percent functional impairment to the right upper extremity or 27 percent to the body as a whole.  Dr. Manshadi found Powell to have a 48 percent impairment or 29 percent to the body as a whole.  Both physicians found Powell was permanently restricted in the use of his right arm with a ten pound maximum weight lifting restriction.  Powell’s range of motion in his shoulder is restricted.  He continues to have pain in the affected arm.    

After considering all of these factors, the undersigned concludes claimant has sustained a 50 percent industrial disability entitling him to 250 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).

Finally, Powell makes a claim for costs associated with defendants’ denial of requests for admissions, specifically Dr. Kadiyala’s expenses for his supplemental report verifying Powell’s loss of use of the radial nerve.  Powell also seeks attorney’s fees in the amount of $1,000.00.  It is found that Dr. Kadiyala’s supplemental report is considered rebuttal evidence.  Powell not only had Dr. Kadiyala’s initial detailed report and findings of permanent impairment, but he also had his own IME physician’s report of essentially the same findings of Dr. Kadiyala.  Further evidence by way of Drs. Kadiyala and Manshadi’s reports were not only unnecessary, but voluntary tactical maneuvers that do no justify reimbursement of associated costs.

The imposition of costs is a matter of discretion with the deputy.  The request for the award of costs is overruled.

ORDER

THEREFORE, IT IS ORDERED: 

That defendant shall pay claimant two hundred fifty (250) weeks of permanent partial disability benefits at the weekly rate of five hundred fifty-seven dollars and 85/100 dollars ($557.85) commencing on June 12, 2003.  

That defendant shall pay interest as provided in Iowa Code section 85.30.
That defendant shall receive credit for benefits previously paid.

That all accrued benefits, plus interest, as allowed by law, shall be paid to claimant in a lump sum. 

That defendant shall pay the costs of this action pursuant to rule 876 IAC 4.33.  

That defendant shall file subsequent reports of injury as required by the agency.

Signed and filed this ____23rd___ day of August, 2005.

     ________________________






           ANNE M. GARRISON
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Copies to:

Robert R. Rush

Attorney at Law

PO Box 637

Cedar Rapids, IA  52406-0637

Chris J. Scheldrup

Charles A. Blades

Attorneys at Law

PO Box 36

Cedar Rapids, IA  52406-0036

AMG/tjc

