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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MARCUS HAYES,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5030177
SCHWAN’S HOME SERVICE, INC.,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

SPECIALTY RISK SERVICES,
  :



  :


Insurance Carrier,
  :                  HEAD NOTE NO:  2701

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The alternate medical care procedure of rule 876 IAC 4.48, is requested by claimant, Marcus Hayes.
The alternate medical care claim was scheduled for a telephone hearing on October 29, 2010.  The hearing was recorded by means of a digital audio recorder, which constitutes the official record.  The undersigned has been delegated the authority to issue a final agency action in this matter.  Appeal of this decision, if any would be made by judicial review pursuant to Iowa Code chapter 17A.19.

The record consists of claimant’s exhibit 1 consisting of 10 pages and defendants’ exhibit A consisting of 2 pages.
ISSUES

The issue presented for resolution is whether claimant is entitled to alternate medical care he seeks, namely marital counseling recommended by Dr. Schroeder.
FINDINGS OF FACT

The deputy workers’ compensation commissioner, having considered the evidence in the record, finds:
Marcus Hayes, claimant, sustained a compensable work injury on December 12, 2007, while employed by Schwan’s Home Service, Inc., defendant-employer.  Since the injury claimant has received various types of care.  (Exhibit 1, page 1)  Claimant has received care by Dwight Schroeder, M.D., psychiatrist, for a major depressive disorder and generalized anxiety disorder secondary to the injury.  (Ex. 1, p. 5)  Dr. Schroeder first began treating claimant August 5, 2005 for ongoing problems with attention deficit disorder which predates claimant’s injury.  (Ex. 1, p. 5)  Dr. Schroeder has treated the depressive disorder and generalized anxiety disorder with multiple medications and combinations of medications.  (Ex. 1, p. 5)
On July 7, 2010, Dr. Schroeder recommended:

[T]hat he [claimant] and his wife enter into some communication therapy, couple counseling, marital therapy type counseling.  With his depression and his anxiety, there has been some alienation of the family and especially of the wife and I believe that some work needs to be done to repair this before the relationship dissolves.  This problem is a direct result of the depression and anxiety that has occurred since and a direct result from the injuries he sustained.
(Ex. 1, p. 6)

Claimant, through his attorney in a letter dated October 11, 2010, requested that the marital therapy counseling recommended by Dr. Schroeder be authorized.  (Ex. 1, p. 9)  In a letter dated October 12, 2010 defendants, through their attorney, declined to authorize the marital therapy counseling stating it was their belief that marital therapy counseling was not appropriate care under the Iowa workers’ compensation law for claimant’s injury.  (Ex. 1, p. 10)
Claimant alleged in the original notice and petition in this alternate care proceeding that an authorized medical care provider recommended marital counseling.  The allegation regarding that the recommendation was by an authorized medical provider is not challenged by the defendants in their answer nor in the evidence.  From this it is found that Dr. Schroeder is an authorized medical care provider.  It is also noted defendants state in their brief filed October 27, 2010, that defendants continue to provide care for a mental injury claimed by the claimant, primarily depression.
CONCLUSIONS OF LAW

The issue to be resolved is whether claimant is entitled to alternate medical care he seeks, namely marital counseling recommended by Dr. Schroeder.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Iowa Code section 85.27(1) provides:
The employer, for all injuries compensable under this chapter or chapter 85A, shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies therefor and shall allow reasonably necessary transportation expenses incurred for such services. The employer shall also furnish reasonable and necessary crutches, artificial members and appliances but shall not be required to furnish more than one set of permanent prosthetic devices.
Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening Decision June 17, 1986).

An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, File No. 866389 (Declaratory Ruling, May 19, 1988).  

“Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Co., 528 N.W.2d 122, 123 (Iowa 1995).

The marital counseling recommended by Dr. Schroeder is for both claimant and his wife.  The counseling according to Dr. Schroeder is for claimant’s depression and anxiety.  Dr. Schroeder has treated claimant for major depressive disorder and generalized anxiety disorder secondary to his injury.
Service that is not specifically enumerated in Iowa Code section 85.27(1) has been found to be compensable under that subsection.  See e.g. Manpower Temporary Services v. Sioson, 529 N.W.2d 259 (Iowa 1995) which held that a van was a necessary part of Sioson’s care and affirmed the agency’s alternate care decision.  See also IBP, Inc. v. Al-Gharib, 604 N.W.2d 621 (Iowa 2000) which held that psychologists could offer an expert opinion on whether there is a causal connection between a work-related injury and a mental condition.  (The care by a psychologist is not specifically mentioned in Iowa Code section 85.27(1).)
Claimant cites to the case of Tevis v. Crest Information Technologies, File No. 1253495 (Arb. January 9, 2002) which held that family counseling for Tevis where Tevis was the principal beneficiary of the counseling was compensable.  Defendants cite to the case Moore v. Alan Stevens Associates, Inc., File No. 5021719 (Arb. September 29, 2008).  Moore v. Alan Stevens Associates, Inc., File No. 5021719 (App. October 30, 2009) found that a request for marriage counseling should be denied because a doctor did not sufficiently explain why he felt such counseling was the result of the work injury or Moore’s work-related depression.  Schulte v. Iowa State Penitentiary, Thirty-Third, Biennial Rep. Iowa Indus. Comm’r 180 (Appeal Dec. September 30, 1977) also cited by defendants disallowed psychiatric treatment for the claimant’s spouse for the spouse’s conditions (anxiety, depression, guilt, unhappiness and frustration.  The cases cited by the parties are not specifically on point for the issues in the instant case.  The workers’ compensation statute is to be liberally construed to implement its remedial purposes.  Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 394 (Iowa 2009).
In the instant case Dr. Schroeder has recommended the marital therapy for both claimant and his wife (thus not just for a family member); the therapy is for depression and anxiety (conditions secondary to the injury); and the therapy is for a “problem” that is a direct result of claimant’s depression and anxiety.  It is concluded that marital counseling can be care allowed under Iowa Code section 85.27(1).  Under the facts of this case, the marital counseling is an allowable expense under Iowa Code section 85.27(1).
An authorized treating doctor, Dr. Schroeder, has recommended the marital counseling.  Under the facts of this case the marital counseling is allowable.  Defendants cannot interfere with an allowable recommendation of an authorized treating doctor.  Claimant is entitled to the care he seeks.  It is noted and shall be ordered that the care is for marital counseling for both claimant and his wife for treatment of the problems caused by claimant’s depression and anxiety.
ORDER

THEREFORE, it is ordered:

That claimant’s petition for alternate care is granted and defendants shall provide marital counseling for both claimant and his wife for treatment of the problems caused by claimant’s depression and anxiety recommended by Dr. Schroeder.
Signed and filed this _____29th_____ day of October, 2010.
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