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 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

JOSHUA JOHNSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 1231395

PERISHABLE DISTRIBUTORS,
  :



  :     ARBITRATION DECISION


Employer,
  :



  :

and

  :



  :

HAWKEYE-SECURITY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________________

STATEMENT OF THE CASE


This is a proceeding in arbitration brought by Joshua Johnson, claimant, against Perishable Distributors of Iowa, (PDI), employer, and Hawkeye-Security Insurance Company, insurance carrier, defendants, for workers' compensation benefits as a result of an alleged injury on December 15, 1997.  On April 4, 2000, a hearing was held on claimant's petition and the matter was considered fully submitted at the close of this hearing.


The parties have submitted a hearing report of contested issues and stipulations which was approved and accepted as a part of the record of this case at the time of hearing.  The oral testimony and written exhibits received during the hearing are set forth in the hearing transcript.  



According to the hearing report, the parties have stipulated to the following matters:

1. An employee-employer relationship existed between claimant and PDI at the time of the alleged injury.

2. On December 15, 1997, claimant received an injury arising out of and in the course of employment with PDI.

3. If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4. If additional permanent partial disability benefits are awarded, they shall begin as of April 19, 1999.

5. At the time of the alleged injury, claimant's gross rate of weekly compensation was $542.78.  Also, at that time, he was married and entitled to four exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $355.72 according to the Workers’ Compensation Commissioner’s published rate booklet for this injury.

6. Medical benefits are not in dispute. 

ISSUES


The parties submitted the following issues for determination in this proceeding:

1. Whether a portion of the claimant’s disability should be apportioned to a prior injury.

2. The extent of claimant's entitlement to disability benefits.

FINDINGS OF FACT


Having heard the testimony and considered all of the evidence, the deputy workers' compensation commissioner finds as follows:


Claimant worked for PDI from September 1990 until October 1999, as a warehouse worker.  His duties consisted of heavy manual labor working in a warehouse.  According to his supervisor, claimant was a good employee.  Claimant left his employment at PDI in October 1999, because he felt he could no longer do the job and did not see a future in the company.


On or about December 15, 1997, claimant injured his back when a dock plate malfunctioned causing the claimant to fall from a pallet jack.


The claimant did not seek medical treatment immediately because he did not believe that his injury was serious.  However, his symptoms increased and he was sent to Concentra Medical Centers and treated conservatively by Maurice Minervini, M.D., with physical therapy and anti-inflammatory medication.  When that was unsuccessful the claimant was referred to Cassim Igram, M.D.  Dr. Igram found no condition that could be assisted by surgery and referred the claimant to Donna Bahls, M.D., physiatrist.  Dr. Bahls, after further treatment with medication, referred the claimant to the Mercy Pain Clinic where he received trigger point injections which gave temporary relief.  


Next the claimant went to the University of Iowa Hospitals and Clinics where he was seen by Leon Grobler, M.D., orthopedic surgeon, who recommended a functional rehabilitation evaluation, which in turn led the claimant to the University of Iowa Back Pain Clinic.  The back program helped the claimant some but he continued to have difficulty.  Also during this time the claimant was diagnosed as having depression and was placed on antidepressant medication by Dr. Bahls.  


No physician has suggested that the claimant is a surgical candidate regarding his back injury of December 15, 1997.  Dr. Grobler opined that the claimant has a 3 percent functional impairment related to his December 15, 1997, back injury.  The claimant saw Justin Ban, M.D., for an independent medical examination on or about November 10, 1999.  Dr. Ban opined that the claimant sustained a 19 percent functional impairment as a result of his back injury and resulting depression.  The claimant is under a 40-pound maximum lifting limit with a repetitive lift of 20 pounds set by Dr. Grobler.  Dr. Ban restricted the claimant further with a restriction of 20 pounds occasionally, 10 pounds frequently and negligible force constantly.


Claimant's medical condition before the work injury allowed him to perform his job to the standards set by the employer.  However, the claimant did suffer a broken back when he was involved in a motorcycle accident in 1985.  The claimant had extensive back surgery including fusion of a portion of his lumbar spine.  Even with this very serious back injury the claimant was able to perform heavy labor for PDI day in and day out for seven years.  The claimant's work performance illustrates that he was not industrially impaired by his 1985 back injury.  Additionally, the claimant was under no physical restrictions prior to his December 15, 1997, injury.  


Before his injury the claimant had inquired about getting a position that was less physically demanding.  At his request he was assigned to fewer hours of work so that he could attempt to go to school.  Even with the claimant's recognition that he did not wish to continue to work in the extreme physically demanding position, he was able to fully perform physical tasks involving heavy lifting; repetitive lifting, bending, twisting and stooping; and, prolonged standing and sitting.  Due to his current physical limitations, claimant's medical condition prevents him from returning to his former work or any other work requiring claimant to violate his work restrictions.  Claimant is 33 years of age, married and has two children.  Claimant has a high school education and some college course work.  Claimant's past employment consists of mainly heavy manual labor.  Claimant is attempting to get vocational rehabilitation and return to college for retraining.  Claimant has considerable motivation and has worked other employment since leaving PDI.


PDI did have work available for the claimant within his restrictions, which he was performing at the time of his resignation.  If the claimant chose to continue his employment with PDI it is likely that he would still be working there today.


From examination of all of the factors of industrial disability, it is found that the work injury of December 15, 1997, was a cause of a 30 percent industrial disability.  

CONCLUSIONS OF LAW


The first issue in this case is to what extent the claimant has been disabled.  As it was stipulated in this case, the impairment involves a nonscheduled body member, and therefore, we must measure claimant’s industrial disability.  The extent of any industrial disability is determined by examining several factors such as the employee's medical condition prior to the injury, immediately after the injury and presently; the situs of the injury, its severity and the length of healing period; the work experience of the employee prior to the injury, after the injury and potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614 (Iowa 1995); Peterson v. Truck Haven Cafe, Inc., Vol. I, No. 3 Iowa Industrial Comm'r Decisions 654, 658 (App. February 28, 1985).  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Id. 

A showing that claimant had no loss of his job or actual earnings does not preclude a find of industrial disability.  Michael v. Harrison County, Thirty-Fourth Biennial Rep., Iowa Industrial Comm'r, 218 (App. January 30, 1979);  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991) held that continued employment with no loss of earnings is significant evidence that should not be overlooked in measuring loss of earning capacity.  Loss of potential employment is also a factor to consider in assessing industrial disability.  Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994).

However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.

Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996);  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614 (Iowa 1995).  Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).   However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997).


After consideration of all the factors of industrial disability, it was found that claimant suffered a 30 percent industrial disability as a result of the work injury.  Such a finding entitles claimant to 150 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 30 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 


Also at issue is whether a part of the industrial disability in this case should be apportioned to the claimant’s prior back injury in 1985. 

 Apportionment of disability between a preexisting condition and an injury is proper only when some ascertainable portion of the ultimate industrial disability existed independently before an employment-related aggravation of disability occurred.  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Varied Enterprises, Inc. v. Sumner, 353 N.W.2d 407 (Iowa 1984).  To be apportionable, the preexisting disability must not be the result of another injury with the same employer for which compensation was not paid.  Tussing v. George A. Hormel & Co., 461 N.W.2d 450 (Iowa 1990).  

The burden of showing that disability is attributable to a preexisting condition is placed upon the defendant.  Where evidence to establish a proper apportionment is absent, the defendant is responsible for the entire disability that exists.  Bearce, 465 N.W.2d at 536-37; Tussing, 461 N.W.2d 540; Sumner, 353 N.W.2d at 410-11.

In this case there may be some functional impairment that can be identified and related to the claimant's 1985 back injury.  However, there is no evidence that the claimant had any industrial disability related to that injury.  Accordingly, there can be no apportionment of industrial disability in this case.

ORDER

1. Defendants shall pay to claimant one hundred fifty (150) weeks of permanent partial disability benefits at a rate of three hundred fifty-five and 72/100 dollars ($355.72) per week from October 26, 1998.

2. Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.  

3. Defendants shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

4. Defendants shall pay the costs of this action pursuant to Rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

5. Defendants shall file activity reports on the payment of this award as requested by this agency pursuant to Rule 876 IAC 3.1.

Signed and filed this __________ day of April, 2000.










____________________________________







            KENT D. ENWRIGHT






DEPUTY WORKERS' COMPENSATION 

              COMMISSIONER

Copies to:

Mr. Channing Dutton

Attorney at Law

West Towers Office Complex

1200 35th Street  STE 500

West Des Moines  IA  50265

Mr. Robert C. Landess

Attorney at Law

2700 Grand Avenue  STE 111

Des Moines  IA  50312

