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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

OTTO STONE, 
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 5000185

BECKER CONSTRUCTION,
  :



  :       A R B I T R A T I O N 


Employer,
  :



  :            D E C I S I O N

and

  :



  :

UNITED FIRE AND CASUALTY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Otto Stone, has filed a petition in arbitration and is seeking workers’ compensation benefits from Becker Construction, employer, and United Fire and Casualty, insurance carrier-defendants.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman, in Des Moines, Iowa, on July 24, 2003.  The record in the case consists of joint exhibits A-O, as well as the testimony of the claimant, Linda Van Ahsen, Tammy Stone, and Ron Becker.

Defendants objected to exhibits M and O as lack of foundation.  Those objections are overruled.  Exhibits M and O are pages from a treatise regarding the human anatomy. 

ISSUES

The parties submitted the following issues for determination:

1. Whether the injury was the cause of any permanent disability;

2. The extent of entitlement to temporary total disability/healing period benefits;

3. The nature and extent of permanent disability; and

4. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant at the time of the hearing was 37 years old.  He began work at Becker Construction in September 1996.  Becker Construction builds/tears down grain bins and repairs grain handling equipment.  The job requires heavy lifting of metal, electric motors and jacks.

The claimant has Duane’s syndrome in his right eye.  His right eye is paralyzed and he has no peripheral vision or depth perception.  This condition was diagnosed in 1998.  The claimant is blind in his left eye.

On April 24, 2000, the claimant was operating a crane on the job.  He stood up from the seat in the crane and struck his left shoulder on a bolt.  The claimant reported his injury and was sent to the hospital in Algona for treatment.  He was diagnosed with a severe contusion of the acromion process.  He was prescribed Tylenol 3 and given a sling.  He was also placed on a restriction of no use of the arm for 48 hours and no overhead work for four days. 

After the restriction expired the claimant continued to work doing general grain bin maintenance.  He was terminated from his employment after a dispute over his paycheck.  The employer had a practice of not paying any employees on a crew until all the timecards on the crew had been turned into the employer.  As a result, the claimant’s pay was delayed.  The claimant and his wife demanded the claimant’s paycheck and were told if claimant received it at the time he demanded, he would no longer have a job.

The claimant did not seek medical treatment again until September 14, 2001.  At that time, he saw Burt Bottjen, M.D., because he was working with a sledgehammer and it slipped and hit his left index finger resulting in a fracture.  This was not a work-related injury.  There is no mention in Dr. Bottjen’s record for September 14, 2001, of the shoulder injury causing any problems for the claimant. 

In February 2001, the claimant returned to work at M & L Enterprises, a car dealership, where the claimant worked on cars and tractors.  On March 8, 2001, the claimant was working on a car on the lift when he turned around and felt neck and shoulder pain.  He went to the emergency room at Kossuth Regional Health Center and saw A. R Hjelle, M.D., who diagnosed right upper trapezius strain.  On March 12, 2001, the claimant saw Dr. Hjelle for a recheck of neck strain suffered at work (M & L job) on March 8, 2001.  The claimant never returned to work at M & L after the injury there.

On March 20, 2001, the claimant saw Robert Weatherwax, M.D., after he requested further care from Becker Construction for his April 24, 2000 injury.  Dr. Weatherwax noted that the claimant had full range of motion in his neck without pain and full range of motion in his shoulders with discomfort at the extremes.  Dr. Weatherwax gave the claimant an injection in his subacromial space and released the claimant to return to work without restriction.

Claimant had a left shoulder arthrogram on April 5, 2001, which was found to be within normal limits.  Claimant continued to complain of left shoulder pain and returned to Dr. Weatherwax on April 24, 2001, and was given another injection.  Claimant got no relief from the second injection and returned to Dr. Weatherwax on May 8, 2001.  At that time, Dr. Weatherwax recommended a decompression surgery on the left shoulder.  Dr. Weatherwax opined at that time that though the claimant had had an injury at M & L in March, that the injury at Becker Construction started the process but that overhead activities could aggravate that condition.  Defendants refused to pay for the recommended surgery. 

On January 9, 2002, Dr. Weatherwax clarified his opinion on causation by indicating that the March 8, 2001 injury was a substantial aggravation of the earlier left shoulder injury.  Claimant finally had the shoulder surgery on April 17, 2002, after he was able to get medical coverage through Title XIX. 

Claimant saw David Archer, D.O., for evaluation on June 17, 2002.  Dr. Archer opined that the claimant had sustained a 14 percent permanent impairment to the left upper extremity pursuant to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition and recommended restrictions of no overhead reaching or lifting with the left upper extremity.

Dr. Archer indicates through agreement to a letter of defense counsel that the M & L Enterprises injury aggravated the claimant’s shoulder condition to the extent that the symptoms became unremitting in response to injections and that the M & L Enterprises injury required the surgery.  Further, Dr. Archer agreed that it was the surgery, which resulted in the impairment and not the Becker Construction injury.

Claimant made a claim for Social Security Disability, which was denied.

REASONING AND CONCLUSIONS OF LAW

The first issue is whether the injury was the cause of any permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union Et. Al., Counties, 188 N.W.2d 283 (Iowa 1971).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The greater weight of evidence establishes that the April 24, 2000 injury was not the cause of permanent disability.  The claimant was treated and returned to his normal job duties where he continued until his job was terminated.  He did not seek further shoulder treatment until he was injured on another job.  In the meantime, he was apparently able to use a sledgehammer. 

The opinions of Drs. Weatherwax and Archer indicate that the Becker Construction injury was not what caused the need for surgery. 

The claimant simply has not produced sufficient evidence to establish that the April 24, 2000 injury with Becker Construction was the cause of any permanent disability.

The next issue is the extent of entitlement to temporary total disability benefits.

Iowa Code section 85.33 provides that an employee is entitled to temporary total disability weekly compensation benefits until the employee has returned to work or is medically capable of returning to employment substantially similar to the employment in which the employee was engaged in at the time of his injury, whichever occurs first.

Temporary total disability does not necessarily contemplate that all residuals from an injury be completely healed and returned to normal.  It is only when the evidence shows that because of the effects of the injury gainful employment cannot be pursued.  McDonald v. Wilson Foods Corp., Thirty-fourth Biennial Rep., Iowa Industrial Comm’r 197, 199 (App. 1979).

The claimant was able to return to work on restrictions after 48 hours.  The injury did not cause any additional temporary total disability.

The last issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

The medical bills in dispute concern the bills paid by Medicaid which are set out in joint exhibit L.  It is difficult to discern from this printout when these services were provided.  It is concluded that any services that the claimant received for his left shoulder after the March 8, 2001 injury are not causally related to the April 24, 2000 injury and are not recoverable in this action.

ORDER 

Therefore it is ordered:

That claimant take nothing from this file.

That costs are taxed to the claimant. 

Signed and filed this ____15th_______ day of September, 2003.

     ________________________







     RON POHLMAN
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