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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

NANCY DONOHOE,
  :



  :

       File No. 5026029


Claimant,
  :



  :

vs.

  :



  :                          

PLASTIC PRODUCTS, INC.,
  :



  :                              A P P E A L 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AMERICAN MANUFACTURERS 
  :
MUTUAL, 
  :


  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1804

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of April 29, 2009, filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Claimant’s only employment after this injury is a return to Plastic Products in a part-time, accommodated, make work job.  An employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997)  Such a showing was not made in this case.  Defendants’ vocational expert, Mootz, only identified two possible jobs outside of Plastic Products in the area of claimant’s residence.  One was part-time (only four hours a day) and the other required accommodation for claimant’s lifting restrictions.  (Exhibit 14, page 6)

More convincing are the views of vocational expert Laughlin, that she has concerns that given claimant’s age, lack of significant or unique skills, and current restrictions, that “she would be unable to obtain employment.” (Ex. 7, p. 10)

While clamant may think she is employable, as aptly recognized by the presiding deputy, this is only wishful thinking and simply shows that her current unemployment status is not the result of any lack of motivation.  

 Costs of this appeal are assessed to defendants.

Signed and filed this 17th day of March, 2010.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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