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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GERALD BIAS,
  :



  :                        File No. 5038782

Claimant,
  :



  :

vs.

  :                    A R B I T R A T I O N


  : 

ALLIANT ENERGY, a/k/a INTERSTATE
  :                         D E C I S I O N

LIGHT & POWER CO.,
  :



  :  


Employer,
  :                    Head Note No.:  1803

Self-Insured,
  :


Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Gerald Bias, has filed a petition in arbitration and seeks workers’ compensation benefits from Alliant Energy, self-insured defendant.
This matter was heard by Deputy Workers’ Compensation Commissioner, Ron Pohlman on July 9, 2013 at Cedar Rapids, Iowa.  The record in the case consists of claimant’s exhibits 1 through 14; defendant’s exhibit A, as well as the testimony of the claimant.

ISSUE

Parties submitted the following issue for determination:
The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34 (2)(o).

FINDINGS OF FACT

The undersigned having considered all of the testimony in evidence in the record finds:
The claimant is 52 years old.  He currently lives in California.  He sustained an injury to his right knee on August 17, 2011 while working for the employer.  The claimant twisted his right knee as he was pushing on a wrench to open a valve.  His knee swelled up the next day, and he sought treatment.  The employer eventually referred the claimant to James Pape, M.D. for care.  Dr. Pape performed a right knee arthroscopic surgery consisting of a partial medial meniscectomy.  Following the surgery the claimant underwent physical therapy and strength training.
Physical therapy notes reflect that the claimant developed swelling in his knee during the course of physical therapy.  This required Dr. Pape to drain the claimant’s knee on April 11, 2012.  Dr. Pape returned the claimant to work on June 19, 2012 without restrictions, however.  On October 1, 2012 Dr. Pape opined that the claimant had a 2 percent permanent impairment to his right lower extremity pursuant to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  The claimant underwent an independent medical evaluation with Richard L. Kreiter, M.D. on March 6, 2013.  Dr. Kreiter opines that the claimant has an 11 percent whole person impairment as a result of this work injury.
Defendant requested a medical records review evaluation to be conducted by Jeffrey Westpheling, M.D.  Dr. Westpheling’s opinion agrees with that of Dr. Pape with respect to permanent impairment.
The claimant complains that his knee occasionally pops, that he has difficulty getting onto his knees because of swelling and soreness; that he experiences stiffness in his knee if he does not work; and that he has trouble walking or climbing stairs because of soreness in his knee.  He currently takes aspirin every day for his knee.  It is noted that the claimant was taking medication for pain in his shoulder at the time of an independent medical evaluation for his shoulder problem on August 19, 2011. 
REASONING AND CONCLUSIONS OF LAW

The issue in this case is the extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(o).
Under the Iowa Workers' Compensation Act, permanent partial disability is compensated either for a loss or loss of use of a scheduled member under Iowa Code section 85.34(2)(a)-(t) or for loss of earning capacity under section 85.34(2)(u).  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994). 

The claimant argues that the rating from Dr. Pape with which Dr. Westpheling agrees suggests that the claimant had a successful surgery with no significant changes other than the removal of some meniscus.  Claimant argues that the swelling that occurred during the physical therapy which had to be aspirated, and the claimant’s continuing problems suggests that the claimant has had a poor result from his surgery and that he has sustained permanent disability to his right lower extremity more in the range of 20-30 percent.  AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition indicates that for a partial medial meniscectomy the rating of impairment for the lower extremity is 2 percent.  See table 17-33, AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  However, the AMA Guides are just that, only a guide.  The record indicates that the claimant experienced swelling that required aspiration during his physical therapy.  The record further reflects that the claimant has continued to have problems with swelling and has not had a good result from his surgery and subsequent physical therapy.  It is concluded that the claimant has sustained a 15 percent permanent impairment to his right lower extremity entitling him to 33 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(o).
ORDER

THEREFORE, IT IS ORDERED:

Defendant shall pay claimant thirty-three (33) weeks of permanent partial disability benefits commencing March 4, 2012 at the weekly rate of nine-hundred eighty-one and 91/100 dollars ($981.91).

Defendant shall receive a credit for four point four (4.4) weeks of permanent partial disability benefits paid at the rate of nine-hundred eighty-one and 91/100 dollars ($981.91).

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30, and subsequent reports of injury shall be filed pursuant to rule 876 IAC 3.1.  
Defendant shall reimburse the claimant for the expense of his independent medical evaluation with Dr. Kreiter in the amount of six-hundred and 00/100 dollars ($600.00).  

Signed and filed this _____30th ______ day of August, 2013.
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Copies To:

James P. Hoffman

Attorney at Law

PO Box 1087

Keokuk, IA  52632

jamesphoffman@aol.com
James M. Peters

Attorney at Law

115 Third St., SE, Ste. 1200

Cedar Rapids, IA  52401-1266

jpeters@simmonsperrine.com
RRP/sam

      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER








3 IF  = 4 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


