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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOHN W. STOCKS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5041511
COMMUNITY AUTO PLAZA,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

SOCIETY INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                     Head Note No.:  2402
______________________________________________________________________

STATEMENT OF THE CASE

John Stocks, claimant, filed a petition in arbitration and seeks workers’ compensation benefits from Community Auto Plaza, as the employer and Society Insurance Company as the insurance carrier.  Hearing was held on August 23, 2013.
Prior to commencement of hearing, the undersigned advised all parties of a potential conflict of interest and his desire to avoid the appearance of impropriety to be in conformity with the provisions of 876 IAC 4.38.  The potential connection between the undersigned and the insurance carrier is tenuous and did not require automatic disqualification from hearing and deciding this case.  However, to avoid the appearance of impropriety, the undersigned explained the potential connection and conflict before proceeding with receipt of any evidence in this case.  After being informed and offered the opportunity to ask the undersigned questions about the potential conflict of interest, all parties formally waived any potential conflict on the hearing record and consented to the undersigned hearing and deciding this case.

The evidentiary record consists of testimony from claimant, as well as claimant’s exhibits 1-2 and defendants’ exhibits A through P.  The parties entered numerous stipulations on the hearing report.  Those stipulations are accepted and binding upon the parties.  
ISSUES
The parties submitted the following issues for determination:
1. Whether claimant’s injury claim is barred by the statute of limitations.

2. Whether the claimant’s January 15, 2010 work injury was a cause of permanent disability and, if so, the extent of claimant’s entitlement to permanent partial disability benefits.

3. The proper commencement date for permanent partial disability benefits, if any.

4. Claimant’s gross weekly earnings at the time of the January 15, 2010 work injury and the corresponding weekly workers’ compensation rate.

5. Whether claimant is entitled to alternate medical care into the future.

FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

John Stocks is a pleasant and intelligent gentleman.  He represented himself very respectfully and competently at the August 23, 2013 arbitration hearing.  He is an articulate gentleman, who is faced with some unfortunate circumstances.
On January 15, 2010, Mr. Stocks was employed at Community Auto Plaza as a service advisor.  A customer of the business purchased a vehicle and wanted to take possession of the vehicle that day.  It was late in the afternoon, but management authorized the service department to go ahead and change out a battery and tires per the purchaser’s request to complete the sale and transfer of possession of the new vehicle.  Although it was not his job to perform the battery and tire exchange, Mr. Stocks has prior experience as a vehicle service technician and agreed to assist to expedite the completion of this task.  (Claimant’s testimony)
Mr. Stocks’ good deed would not go unpunished.  While assisting and performing job duties that were not usually within his job description, John Stocks sustained a traumatic injury to his left elbow and arm.  He initially thought the symptoms were simply from muscle strain or overuse.  However, the symptoms persisted and he turned in his work injury claim to the employer approximately eight weeks after the injury.  (Claimant’s testimony)
The employer sent him to Wheaton Franciscan Occupational Medicine on March 11, 2010 for evaluation.  By that date, claimant concedes he clearly knew that his left elbow injury was causally related to and the result of the events of January 15, 2010.  In fact, he knew that he needed medical care by this date directly as a result of the January 15, 2010 work injury.  
Kathleen Megivern, D.O. evaluated claimant three times at the Wheaton Franciscan Occupational Medicine clinic between March 11, 2010 and March 25, 2010.  Despite attempts at physical therapy and the use of a splint, Mr. Stocks continued to experience symptoms.  Dr. Megivern made a referral to an orthopaedic surgeon at the conclusion of the March 25, 2010 appointment.  (Exhibit A, page 3)
On April 6, 2010, Richard Naylor, D.O., an orthopaedic surgeon, evaluated claimant’s left elbow.  Dr. Naylor noted that claimant’s symptoms began as a result of work activities on January 15, 2010 and noted, “It has gotten worse.”  (Ex. B, p. 1)  I find that by April 6, 2010, Mr. Stocks knew that he had sustained a traumatic injury on January 15, 2010.  I find that by April 6, 2010, Mr. Stocks knew this injury was causally related to his work activities and specifically to his efforts to change tires and a battery on January 15, 2010.  In fact, by this date, Mr. Stocks had notified his employer of his work injury, asserted a workers’ compensation claim, and requested medical care be provided for the work injury.  Finally, by April 6, 2010, Mr. Stocks knew or, as a reasonable person should have known, that his condition was possibly serious because it had not responded to conservative treatment, it continued to worsen despite medical treatment, and because he had been referred to an orthopaedic specialist for evaluation and treatment.
Despite the foregoing knowledge, Mr. Stocks did not file an original notice and petition with the Division of Workers’ Compensation until September 7, 2012.  At hearing, Mr. Stocks acknowledged that he did not file the petition within two years of the date of his injury.  
With respect to the actual injury sustained, Dr. Naylor diagnosed Mr. Stocks’ original injury as lateral epicondylitis.  (Ex. B, p. 2).  He provided claimant two steroid injections into the left elbow.  By May 5, 2010, claimant’s elbow symptoms had essentially resolved.  On that date, Mr. Stocks reported zero out of ten pain, and denied any numbness, tingling, or parasthesias.  Dr. Naylor recorded that Mr. Stocks had “[f]ull painless range of motion without crepitation noted at the right shoulder, elbow, wrist and hand.”  (Ex. B, p. 3)  Dr. Naylor noted normal strength and tone in the left upper extremity as well.  (Ex. B, p. 3)

Dr. Naylor released claimant from further medical treatment on May 4, 2010.  He declared claimant to have achieved maximum medical improvement as of that date and opined that claimant required no permanent medical restrictions.  (Ex. B, p. 4)

Four months later, on September 20, 2010, Mr. Stocks returned to Dr. Naylor.  At that appointment, Mr. Stocks reported he had done well after his release from care until approximately one to one and one-half months before his appointment when he “started having pain.”  (Ex. B, p. 5)  On September 20, 2010, Mr. Stocks reported three out of ten pain.  Dr. Naylor once again diagnosed claimant’s condition as lateral epicondylitis.  (Ex. B, p. 5)  
A physical therapy note dated September 29, 2010 notes that “his elbow felt good for two months and with zero problems.  The patient reports that he was released to full duty and in July his pain came back gradually.”  (Ex. C, p. 4)  Given this therapy note and the concurring history recorded by Dr. Naylor, I find that Mr. Stocks developed lateral epicondylitis as a result of his work activities on January 15, 2010.  However, I also find that his left elbow injury and resulting lateral epicondylitis resolved by May 2010.

On November 15, 2010, Dr. Naylor evaluated claimant, and Mr. Stocks reported, “he was laid off from work and now has increasing pain on the lateral aspect of his left elbow.”  (Ex. B, p. 8)  This history confirms that claimant’s condition was worsening again after May 2010 and continued to worsen even after he was no longer working for this employer.
On January 31, 2012, the defendants had claimant evaluated by Charles R. Buck, M.D.  (Ex. D)  Dr. Buck is an occupational medicine physician who had the opportunity to review claimant’s prior medical records and perform a physical examination of claimant.  Dr. Buck recorded a history in which Mr. Stocks told him:

since September/October of 2011 he felt his elbow was worse.  He was having pain in his left elbow, including sleep interruption and was unable to use it significantly.  He states in October he called the Workers’ Compensation carrier.  He states the pain was spreading throughout his upper extremity.  He had numbness and tingling in his index finger that felt cold and he had pain in the upper arm and shoulder region as well.

(Ex. D, p. 2)  
Prior to the evaluation by Dr. Buck, claimant had not reported numbness and tingling, a cold sensation, or pain in the upper arm and shoulder regions.  
Thomas S. Gorsche, M.D., a board-certified orthopaedic surgeon, evaluated claimant at defendants’ request on March 22, 2013.  Dr. Gorsche noted claimant’s pain complaints at eight out of ten and constant in nature.  (Ex. F, p. 3)  Dr. Gorsche noted tenderness upon palpitation of the lateral epicondyle, the olecranon and the medial epicondyle.  He also noted a positive Tinel’s sign.  (Ex. F, p. 4)  All of these findings are new, or differ from prior medical examinations.
Three physicians have offered opinions about whether claimant’s current symptoms are causally related to the initial work injury of January 15, 2010.  Dr. Buck opined: 
The record is clear that this gentleman sustained lateral epicondylitis to his left elbow that resolved with appropriate treatment including cortisone injection.  Based on the findings from May 4, 2010, the condition had resolved and he had reached maximal medical improvement.  This is typical history for this condition.  There was full mobility without objective basis for permanent impairment or permanent restriction.  

After a significant symptom free period he had recurrence of the condition several months later.  I do not believe this recurrence is related to the original injury of January 2010.  
(Ex. D, p. 4)

As an occupational medicine physician, Dr. Buck obviously has experience considering occupational causes of injuries.  His explanation is reasonable, convincing, and entitled to significant weight.  However, I give Dr. Buck’s opinion less weight than I would the opinions of the orthopaedic surgeons, who are specifically trained to treat these types of conditions.  Therefore, I read Dr. Buck’s opinions in conjunction with those of the orthopaedic surgeons to determine causation.
Claimant’s treating orthopaedic surgeon, Dr. Naylor, opined: “At this point I have nothing more than to relate this back to his original injury…unless I can be presented with some other injury or other follow-up or other new information I can do nothing more than relate this back to his original injury.”  (Ex. B, p. 11) This opinion offers no explanation why the symptoms resolved and returned.  Dr. Naylor’s opinion does not explain why the location of claimant’s symptoms changed by the time he was evaluated by Dr. Buck or why the clinical findings differed on subsequent occasions.  I do not find Dr. Naylor’s opinions convincing in this respect.

Dr. Gorsche opined that claimant’s:

Current symptoms are unrelated to his initial work injury.  This is based on the fact that he had resolution of his symptoms and also what he complains of now is not typical for lateral epicondylitis of the elbow.  There are inconsistencies in his exam.  He has complaints of parasthesias of the index finger, which one would not expect.  

(Ex. F, p. 5)

I find Dr. Gorsche’s opinions to be reasonable and convincing.  They are consistent with Dr. Buck’s analysis and contemplate the changing symptoms.  I also have concerns given Dr. Gorsche’s comments about Mr. Stocks’ efforts (or lack thereof) and inconsistencies found during the physical examination.  Weighing the competing opinions in this record, I accept the opinions of Dr. Buck and Dr. Gorsche as most convincing on the issue of causation of claimant’s current symptoms and need for treatment.  Therefore, I find that claimant failed to prove by a preponderance of the evidence that his current condition and need for medical treatment is causally related to the January 15, 2010 work injury.
Finally, claimant asserts a claim for permanent disability.  No physician has offered an opinion that claimant’s injury is the cause of permanent disability.  Dr. Gorsche specifically opines that claimant has no impairment rating as a result of his January 15, 2010 work injury.  (Ex. F, p. 5)  I accept Dr. Gorsche’s opinion in this regard because it is essentially undisputed.  I find that claimant failed to prove by a preponderance of the evidence that his injury caused a permanent disability.

CONCLUSIONS OF LAW
The initial issue for determination is whether claimant’s injury claim is barred by the statute of limitations.  The Iowa Workers’ Compensation Act imposes time limits on injured employees as to when injury claims must be filed.  However, an employee’s failure to bring a proceeding within the required time period is an affirmative defense which the employer must plead and prove by a preponderance of the evidence.  See Dart v. Sheller-Globe Corp., II Iowa Industrial Comm’r Rep. 99 (App. 1982).

Iowa Code section 85.26(1) requires an employee to bring an original proceeding for benefits within two years from the date of the occurrence of the injury if the employer has paid the employee no weekly indemnity benefits for the claimed injury.  The time period for filing a claim does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness, and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is work connected and serious.  Claimant’s realization that the injurious condition will have a permanent adverse impact on employability is sufficient to meet the serious requirement.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Orr v. Lewis Cent. Sch. Dist., 298 N.W.2d 256 (Iowa 1980); Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).

In this case, I found that Mr. Stocks was clearly aware of his work injury and that, as a reasonable person, he should have understood the compensable nature of his injury by at least April 6, 2010.  In fact, Mr. Stocks does not appear to challenge this finding, having conceded at trial that he was aware of his injury and aware that his work activities on January 15, 2010 were the cause of his injury.  Having reported his injury as a workers’ compensation claim and sought medical care through the employer-directed physicians, I conclude that claimant was clearly aware of his injury and its causal connection to work by at least April 6, 2010. 
Therefore, the only potential disputed issue is whether the statute of limitations should be tolled because Mr. Stocks did not understand the seriousness of his injury.  This potential tolling of the statute of limitations is known as the “discovery rule.”  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001).  The discovery rule “means the two-year limitation period does not begin to run until the employee discovers, or should discover in the exercise of diligence, the nature, seriousness, and probable compensable character of the injury or disease.”  Swartzendruber v. Schimmel, 613 N.W.2d 646, 650 (Iowa 2000).
The Commissioner has previously held that the statute of limitations is not tolled when a traumatic injury is involved.  Clark v. City of Spencer, File No. 5017329 (Appeal Sept. 11, 2007).  This makes sense since the Iowa Supreme Court has indicated that the discovery rule only applies when “injuries are not immediately known.”  Swartzendruber v. Schimmel, 613 N.W.2d 646, 649 (Iowa 2000).  Mr. Stocks’ injuries were immediately known and recognized to be work related.  Therefore, I conclude that Mr. Stocks’ claim fails on legal grounds.

However, even if the discovery rule were applied to this situation, I conclude that Mr. Stocks’ claim is legally barred under the statute of limitations codified at Iowa Code section 85.26(1). The Iowa Supreme Court has noted:

an expert medical opinion is not needed to establish knowledge of the characteristics of the injury.  Instead, the duty to investigate begins once the claimant is aware of the problem.  Under this standard, the degree of knowledge is based upon a possibility, not a probability.  Thus if it is reasonably possible an injury is serious enough to be compensable as a disability, the seriousness component of the test is satisfied.
Swartzendruber v. Schimmel, 613 N.W.2d 646, 650-651 (Iowa 2000).  
The Court has noted that a referral to a medical specialist such as an orthopaedic surgeon “is entirely consistent with the possibility of a serious injury.  When a worker is referred to a specialist by an examining physician, the specialist is not required to confirm the seriousness of an injury before knowledge of the seriousness of the injury may be imputed to the worker.”  Id. at 651.  In this instance, Dr. Megivern referred claimant to a specialist on March 25, 2010.  Claimant attended an evaluation by an orthopaedic surgeon on April 7, 2010.  By that date, Mr. Stocks had at least imputed knowledge, as a reasonable person, of the possibility that his injury may be serious.  As such, the statute of limitations began running on his claim no later than April 7, 2010.
It was incumbent upon Mr. Stocks to file his original notice and petition with the Division of Workers’ Compensation within two years of his injury and certainly within two years of the date of his initial appointment with Dr. Naylor.  Claimant acknowledges that he did not file his original notice and petition within this two year time frame.  The agency record demonstrates that the original notice and petition was not filed until September 7, 2012.  (Original Notice and Petition; Claimant’s testimony)
This means that Mr. Stocks sustained an admitted injury to his left elbow.  Unfortunately, any recovery on that injury is now barred by the statute of limitations.  Iowa Code section 85.26(1).  While I understand Mr. Stocks’ frustration with this situation, my job is to apply and enforce the law.  In this instance, the Iowa legislature has enacted a statute of limitations.  Iowa Code section 85.26(1).  Mr. Stocks failed to comply with the time requirements of the statute of limitations.  His claim is now barred.  
Even if Mr. Stocks’ claim was not barred by the statute of limitations, I would conclude that he failed to carry his burden of proof on the issues of causal connection and permanent disability.  
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

In this instance, I found that the opinions of Dr. Buck and Dr. Gorsche were most convincing.  Those physicians opined that claimant’s current condition is not causally related to the January 15, 2010 work injury.  Therefore, claimant failed to carry his burden of proof to establish that his current condition is causally related to the work injury.
Finally, I found that claimant had not proven by a preponderance of the evidence that his January 15, 2010 work injury caused a permanent disability.  The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).  In this instance, claimant bore the burden to prove his claimed permanent disability.  Having failed to carry that burden of proof, I conclude that claimant would not be entitled to an award of permanent disability even if he could survive the statute of limitations and could have proven a causal connection between the current condition and the January 15, 2010 injury.

At the end of the analysis, I conclude that Mr. Stocks’ good deed did not go unpunished.  While his injury was admitted and clearly work related, Mr. Stocks failed to file his petition within the required timeframe.  His claim is now time barred under Iowa Code section 85.26(1).  
On the other hand, the statute of limitations serves the purpose of allowing a claimant time to investigate and initiate a cause of action while giving the employer some finality to claims that are not pursued in a timely manner.  The legislature set the timeframe for the statute of limitations and Iowa Code section 85.26(1) must be applied.  In this instance, it results in claimant’s original notice and petition being dismissed without any award of benefits.

ORDER

Claimant shall take nothing.

Each party shall pay their own costs.  
Signed and filed this ____8th_______ day of October, 2013.

   





__________________________







 WILLIAM H. GRELL
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