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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ADRON S. MOEN,
  :



  :                         File No. 5025786


Claimant,
  :



  :

vs.

  :                      A R B I T R A T I O N



  :

SNAP-ON TOOLS MANUFACTURING
  :                           D E C I S I O N

COMPANY,
  :



  : 


Employer,
  :


Self-Insured,
  :


Defendant.
  :                 Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Adron Moen, claimant, has filed a petition in arbitration and seeks workers’ compensation from Snap-On Tools Manufacturing Company, employer, self-insured.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on June 18, 2009 in Fort Dodge, Iowa.  The record in the case consists of claimant’s exhibits 1 and 2; defense exhibits A through R; as well as the testimony of the claimant, Jane Moen, and Brant Moen.  
ISSUES

The parties presented the following issues for determination:

1. Whether the alleged injury is a cause of permanent disability.

2. The extent of the claimant’s entitlement to permanent partial disability benefits.

3. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

4. Credits against any award. 

5. Whether the claimant is entitled to penalty benefits. 

6. Suspension of benefits pursuant to Iowa Code section 85.39.

7. Apportionment. 

8. Costs.  

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Adron Moen, was 56 years old at the time of the hearing.  His education consists of completing high school.  His work experience includes working as a custodian during high school, mowing grass and using a broom.  Following high school, he worked for six months at a plastics factory in Minneapolis.  This was followed by working at a plant that made fishing equipment for five or six months before he was laid off.  He then worked with a directory service in Algona, Iowa, for a couple of months in 1971, working with maps.  He then worked at the fishing manufacturer again for a time before accepting employment at the predecessor company to defendant employer Snap-On Tools on October 25, 1971. 

Claimant testified he was in good health when he was hired by the employer.  At that time he was earning $2.49 per hour, helping to make tool storage units as a spot welder.  Over the years he received automatic wage increases and gain seniority.  Claimant has worked for Snap-On since 1971 and continues to work there today.

In 1973 claimant was transferred to work as a machine operator for a short time before moving back to spot welding.  In 1974 he worked as an electrical test operator.  In 1978, he became a punch press operator, which required him to do above the waist lifting.  In 1980, he became a sheer operator and worked in that position for 15 years.  He was able to do that job through 1995.

Claimant had prior injuries.  In 1982, he injured his right hand working with pieces weighing 28 pounds.  Claimant has no specific recollection of this injury. 

In 1988, claimant was diagnosed with bursitis of the left shoulder. In 1989, he was found by his family doctor to be having foot problems due to working on cement floors.  (Exhibit 1, page 5)  Also in 1989, he was found to have right shoulder pain, painful with work.  (Ex. 1, p. 7)  In 1991, he complained of pain down his left forearm into his middle finger.  

Claimant stated he worked as a welder, then as an assembler, where he worked with a sheer and press brake.  He described this as the most physical job in the plant, and the one he performed for most of 30 years.  He stated that up until 1989, he could do his job without difficulty.  However, between 1989 and 1992, he experienced pain and difficulty. 

Claimant began to feel pain in his feet at first, then in his hands, then his elbows.  He reported this in 1992.  (Ex. 1, p. 9)   He stated the pain would get better on the weekends, when he wasn’t working.  His family doctor told him he had rheumatoid arthritis, and referred him to R. Bruce Trimble, M.D., in Mason City.  Dr. Trimble was able to successfully treat the condition with medications which claimant has taken since 1992.

In 2002, Dr. Trimble noted left shoulder discomfort.  On June 20, 2002, claimant suffered an injury at his employer’s plant putting dye into a press brake.  The dye fell out and claimant tried to catch it, and had a right shoulder strain.

In 2003, claimant reported increased pain in his hands and wrists after the production line was sped up and he worked longer hours.  (Ex. 1, p. 25)  Dr. Trimble restricted claimant to not working over eight hours per day or 40 hours per week.  Claimant states those restrictions are due to his rheumatoid arthritis and have never been lifted.  Claimant states work aggravates his underlying arthritis.

In 2004, Dr. Trimble noted continued pain in the elbows and shoulders at work. (Ex. 1, p. 27) 

On May 2, 2005, claimant reported a work injury to the employer.  (Ex. 1, p. 33)  He reported right shoulder and arm pain following changing out a large dye at work.  Claimant at first thought it was a flare-up of his arthritis but the pain did not improve, and he noticed a loud popping and clicking in the shoulder as well as tenderness. 

Claimant was sent to PA-C Mark Davis, who referred him to Michael Crane, M.D., an orthopedic specialist.  However, the employer did not allow claimant to see Dr. Crane, and instead sent him to Philip A. Deffer, Jr., M.D.  Claimant had an MRI, and surgery was recommended.  Claimant then underwent surgery for his left shoulder on September 9, 2005, consisting of an arthroscopic subacromial decompression and rotator cuff repair.  (Ex. D, p. 31)  

Following his right shoulder surgery, claimant was placed at maximum medical improvement for the right shoulder on April 7, 2006.  (Ex. F, p. 39)  He was given a rating of permanent impairment by Dr. Deffer of five percent of the right arm.  In April 2006, claimant was returned to work without restrictions.  (Ex. F, pp. 39-40) 

In June 2006, claimant reported continuing problems with his right shoulder.  (Ex. 1, p. 43)  On August 31, 2006, claimant told Lee Gunderson, a representative of the employer, that he had pain in his left shoulder and left hip. 

On September 5, 2006, Lee Gunderson told claimant that Jo Ann Wiese told Gunderson that claimant refused to see another doctor, so his case file had been closed. 

On September 11, 2006, claimant filed a report with the employer alleging left shoulder and hip pain while working with the gun welder and press brake. 

A letter dated October 6, 2006, from defendant employer’s attorney to claimant’s attorney informed claimant of an evaluation of claimant to be performed by Kyle Galles, M.D., on October 17, 2006.  (Ex. 1, p. 47)  Claimant was seen by Dr. Galles, who treated his right shoulder.  Dr. Galles concluded claimant had a ten percent impairment of the whole person due to the right shoulder injury. He did not feel any restrictions were needed.  (Ex. 1, pp. 50-51)  He did recommend an MRI.  Following the MRI, which Dr. Galles stated showed a re-tear of the right rotator cuff, claimant underwent a second surgery for his right shoulder on December 22, 2006 by Dr. Galles.  Claimant stated this surgery seemed to help his pain.  

At a January 2, 2007, visit with Dr. Galles, claimant mentioned pain in his left shoulder.  (Ex. 1, pp. 56-57)

Claimant was found to have reached maximum medical improvement on March 6, 2007.  (Ex. J, pp. 64-65)  Dr. Galles now felt his right arm impairment was three percent.  (Ex. J, pp. 66-67)  He was released back to full duty with no restrictions. 

Claimant was then laid off for 11 weeks beginning May 14, 2007.  This was unrelated to his left shoulder problems.  

Claimant underwent evaluations by John Kuhnlein, D.O., at the request of his attorney, and by David Berg, D.O., at defendants’ request. 

Dr. Berg examined claimant’s left shoulder and concluded it was unremarkable, and that there was no impairment of the left shoulder.  (Ex. K, pp. 82-83) 

Dr. Kuhnlein saw claimant in April 2007 and examined both his shoulders.  Dr. Kuhnlein concluded claimant had reached maximum medical improvement for both shoulders, and he found no injury or impairment to claimant’s left shoulder.  (Ex. 1, p. 124) 

Claimant stated both Dr. Berg and Dr. Kuhnlein looked at both of his shoulders, but neither Dr. Galles nor Dr. Deffer ever evaluated or treated his left shoulder.  

Claimant entered into a settlement of a workers’ compensation claim against the employer for his right shoulder that was approved June 27, 2007.  The settlement was for 25 percent industrial disability.  (Ex. M)

Claimant returned to work in August 2007 following the lay off.  From August to November claimant worked with both arms.  In November 2007, he reported left shoulder pain again.  

Claimant continued to have pain in his right shoulder.  He found he couldn’t use a fishing rod or throw a ball.  He talked to Kathy Reddel, the plant nurse, on November 1, 2007 and requested to see a doctor, but this was refused.  He was sent to undergo massage therapy that was provided at the plant. 

Eventually claimant was given an appointment with Dr. Berg on December 13, 2007, even though claimant had not treated with Dr. Berg before but had only seen him for an evaluation.  Dr. Berg was not an orthopedic specialist.  His license was being investigated by medical licensing authorities.  Dr. Berg sent claimant for an MRI in January 2008, which showed a left rotator cuff tear.  Claimant never heard from Dr. Berg as to the results of the MRI or further treatment.  

Claimant continued to experience pain and disrupted sleep.  Claimant took a copy of the MRI to Dr. Galles on April 7, 2008.  Dr. Galles put him on restrictions and recommended a left shoulder rotator cuff repair, which was performed on May 30, 2008.  (Ex. 1, p. 56) 

Claimant was then off work following the surgery from May 30, 2008 to June 10, 2008.  He also underwent physical therapy.  Dr. Galles released claimant from care and found him to be at maximum medical improvement for the left shoulder on October 6, 2008.  (Ex. J, p. 73)  He imposed no work restrictions and returned claimant to full duty work. 

Claimant’s last day of work for Snap-On was December 20, 2008.  He is now on voluntary layoff.  He would be eligible to return to work if production needs pick up, but he does not feel his ankles would take standing all day any longer, due to his rheumatoid arthritis. He stated he cannot stand or sit any length of time.  He testified that due to his left shoulder injury, he can hold things in front of him but cannot work with them longer than two or three minutes at a time before his strength disappears.  Following his right shoulder surgery, he could work with his left arm.  Now he has two bad arms and shoulders, so he cannot open a car door, put on a seatbelt, or get cash from an ATM machine without getting out of his car.  He has difficulty getting up out of a chair. 

Claimant testified of all the jobs with the employer, with his two shoulder injuries, he can still do the gun welder job because it is at a fixed level.  When his feet get bad, he goes for a walk, which is tolerated by Snap-On.  When he was last working, he seldom worked 40 hours per week.  He would take vacation time because he felt he needed an extra day of weekend to rest up for the coming week.  

He does not feel he could find a job within a 50 mile radius with comparable wages, benefits or seniority.  He does not feel he could work at a convenience store due to the standing.  His elbows are visibly knobby from his rheumatoid arthritis.  He does not think he could work at Snap-On anymore even if he were to be called back.

Brant Moen testified for claimant.  He is claimant’s son.  He described the effect claimant’s rheumatoid arthritis had on his father’s personal life, such as fishing with his grandchildren much less after the arthritis became worse.  His father was given a chain saw but cannot use it due to his shoulder injuries.  He stated he was aware his father had undergone two right shoulder surgeries and one left shoulder surgery.  He testified the physical limitations his father had after the right shoulder injury were very noticeable.  After the left shoulder surgery, his father was limited to doing only small things.  Between the right shoulder and left shoulder surgeries, Brant helped build a garage but his father could not help, due to his injuries.  After the right shoulder surgeries, claimant could mow the lawn and drive a car, but after the left shoulder surgery, he had difficulty doing these things.  He described claimant as reluctant to admit his limitations and tries to do things he cannot do. 

Jane Moen, claimant’s wife, also testified.  She stated she was also employed by Snap-On, for over 27 years.  She quit working there in December 2004.  She observed claimant at work. She described his onset of rheumatoid arthritis in 1992, and how medications helped address that problem.  She stated the arthritis was worse the last couple of years, especially in his ankles and feet.  

She described his shoulder injuries as “devastating”.  She felt he had a good recovery from the right shoulder injury and treatment.  She expressed frustration with getting treatment for claimant, stating that the nurse, Kathy Reddel, and the third party administrator, GAB, each blamed each other for delays. 

She stated claimant’s sleep was disrupted by his left shoulder pain.  He would sleep on his right side because of pain when sleeping on his left side.  She confirmed claimant was unable to help build the garage due to shoulder pain.  He mows the lawn but only with a riding mower, and has problems putting on a seatbelt.  He can only carry one bag of groceries.  He can help her with dishwashing but cannot reach the cupboards to put them away.  Claimant used to camp, hike, fish and garden but he cannot do these anymore. 

Claimant was supposed to be re-evaluated by Dr. Berg but the appointment did not occur.  Dr. Berg reviewed medical records and issued a report saying Dr. Galles had mis-applied the AMA Guides to the Evaluation of Permanent Impairment.  He felt claimant’s left upper extremity impairment was 2.5 percent rather than 12 percent.  (Ex. K, pp. 89-90)  

Claimant was re-evaluated by Dr. Kuhnlein as well.  Dr. Kuhnlein agreed Dr. Galles had mis-rated part of claimant’s condition, but under-rated other aspects. He assigned a rating of 11 percent of the left arm, or 7 percent of the body as a whole.  (Ex. 1, p. 190) 

CONCLUSIONS OF LAW

The first issue is whether the alleged injury is a cause of permanent disability.

Dr. Kuhnlein stated “I would agree with Dr. Galles that the left shoulder rotator cuff tear and the biceps tendon problem were all related to his work at Snap-On. . . .”  (Ex. 1, p. 188)  He also stated the left rotator cuff tear occurred after he first saw claimant in 2007.  Dr. Kuhnlein based in conclusion on the postures claimant described to him that he used when he returned to work.  Dr. Kuhnlein also agreed with Dr. Galles that claimant reached maximum medical improvement on October 6, 2008.  (Ex. 1, p. 189)   

At his evaluation in 2007, Dr. Berg did not feel claimant’s left shoulder pain was due to a June 2006 work injury date.  He stated claimant’s left shoulder pain predated that date of injury and examination of the left shoulder was unremarkable.  (Ex. K, p. 82)  In his records review in May 2009, Dr. Berg again concluded the left shoulder condition was not caused by work, but rather by claimant’s rheumatoid arthritis and activities outside of work.  (Ex. K, p. 89) 

Greater weight will be given to the opinion of Dr. Kuhnlein.  Dr. Berg seems to reject the possibility that claimant’s work caused his left shoulder problems simply because claimant has pre-existing rheumatoid arthritis condition.  Under our workers’ compensation law, claimant can carry his burden of proof even if there is more than one cause for his current condition, as long as the work injury is a substantial cause of that condition. 

Dr. Kuhnlein considered claimant’s work duties and specifically the mechanics of his work and concluded the left shoulder injury was work related.  It is found claimant’s left shoulder injury is causally related to his work duties. 

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant seeks a finding of permanent total disability.  Defendants assert his disability from this injury is limited to seven percent.  

Claimant suffered a May 2, 2006, right shoulder injury.  He lost no earnings as a result of that injury and had no restrictions.  He settled a workers’ compensation claim for his right shoulder injury of 25 percent industrial disability. 

Claimant then suffered a left shoulder injury on August 31, 2006, while treating for his right shoulder injury.  At first, two independent medical examinations found no impairment to the left shoulder.  However, the more recent evaluations found impairment of the left shoulder.  In May 2009, Dr. Kuhnlein found claimant’s permanent impairment as 11 percent of the left upper extremity, or 7 percent of the whole person.  (Ex. 1, p. 190)  Dr. Galles rated claimant’s permanent impairment as 12 percent of the left arm, or 7 percent of the whole person.  (Ex. J, p. 75) 

In his May 2009 records review, Dr.  Berg again concluded claimant’s left shoulder condition was not caused by his work activities.  However, he acknowledged that claimant had 2.5 percent permanent partial impairment of his left shoulder.  (Ex. K, p. 89) 

At the hearing, claimant agreed with a statement that his only work restriction is not to work over 40 hours per week, from Dr. Trimble, for his rheumatoid arthritis.  However, Dr. Kuhnlein, in his recent May 2009 IME report, which was to evaluate the left shoulder, recommended restrictions of not lifting over 20 pounds occasionally at or above shoulder height, and 50 pounds occasionally from waist to shoulder.  (Ex. 1, p. 190) 

No doctor has told claimant he cannot work.  He has rheumatoid arthritis, but that is not caused by his work injuries.  He has a prior right shoulder injury for which he was compensated 25 percent industrial disability. That injury is not part of this case.  This decision will compensate claimant for the disability caused by his left shoulder injury of August 31, 2006, only. 

Claimant testified he has not looked for another job.  He has not registered with Iowa Workforce Development for jobs.  He has had no reduction in earnings due to either his right shoulder or left shoulder injuries.  He could be working 40 hours per week for the employer if he chose to, but he has opted for a voluntary layoff.  He has received scheduled raises and is therefore earning more today than when he was injured.  

Claimant is 56 years old.  His education is limited to high school.  Both factors would work against him in the job market.  His entire working life has been in manufacturing, much of it with this employer. 

Claimant has significant shoulder injuries.  However, he is not totally precluded from working.  He was working up until the time he took a voluntary layoff last December due to the economic downturn.  Before that he worked at his regular job he has been doing for many years.  Although he expressed concern at the hearing whether he could return to his job at Snap-On, Dr. Kuhnlein states claimant told him at his second IME evaluation in April of this year, “He thinks that he could go back to his old job without restrictions”.  (Ex. 1, p. 185)  Thus, although claimant has disability, there are jobs he could do and maybe he could even return to his old job.  Claimant is not permanently and totally disabled. 

However, he does not have left shoulder injury resulting impairment.  His ratings of impairment are not high, but he does now have lifting restrictions for his left shoulder.  Based on these and all other appropriate factors of industrial disability, it is found that, as a result of his left shoulder injury, claimant has an industrial disability of 25 percent. 

The next issue is whether the claimant is entitled to penalty benefits. 

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

Claimant originally sought penalty benefits for defendants’ failure to pay healing period benefits.  That issue has now been resolved with clarification the healing period benefits were in fact paid. 

Claimant also seeks penalty benefits for failing to pay permanent partial disability benefits. 

On February 5, 2009, Snap-On paid claimant permanent partial disability benefits for 35 weeks, or 7 percent industrial disability, plus interest.  (Ex. P, p. 130)  Snap-On felt claimant’s total disability did not exceed this amount, consisting of 25 percent for the right shoulder, which was settled for that amount, and 7 percent for the left shoulder, as indicated by Dr. Galles and Dr. Kuhnlein. 

The question of whether defendants were liable for any left shoulder disability was fairly debatable, given claimant’s pre-existing rheumatoid arthritis and Dr. Berg’s opinion there was no permanent impairment.  In addition, defendants did pay benefits representing seven percent industrial disability, in spite of their argument there was no permanent impairment.  Defendants acted reasonably and no penalty will be imposed. 

The next issue is suspension of benefits pursuant to Iowa Code section 85.39.

Although defendants listed this as a disputed issue in the hearing report, defendants completely failed to address this issue in their post-hearing brief.  

Iowa Code section 85.39 states:  

85.39  Examination of injured employees.

After an injury, the employee, if requested by the employer, shall submit for examination at some reasonable time and place and as often as reasonably requested, to a physician or physicians authorized to practice under the laws of this state or another state, without cost to the employee; but if the employee requests, the employee, at the employee's own cost, is entitled to have a physician or physicians of the employee's own selection present to participate in the examination.  If an employee is required to leave work for which the employee is being paid wages to attend the requested examination, the employee shall be compensated at the employee's regular rate for the time the employee is required to leave work, and the employee shall be furnished transportation to and from the place of examination, or the employer may elect to pay the employee the reasonable cost of the transportation.  The refusal of the employee to submit to the examination shall suspend the employee's right to any compensation for the period of the refusal.  Compensation shall not be payable for the period of suspension.

If an evaluation of permanent disability has been made by a physician retained by the employer and the employee believes this evaluation to be too low, the employee shall, upon application to the commissioner and upon delivery of a copy of the application to the employer and its insurance carrier, be reimbursed by the employer the reasonable fee for a subsequent examination by a physician of the employee's own choice, and reasonably necessary transportation expenses incurred for the examination.  The physician chosen by the employee has the right to confer with and obtain from the employer-retained physician sufficient history of the injury to make a proper examination.

Defendants sent claimant a letter informing him of an appointment to have his left shoulder re-evaluated by Dr. Berg on May 18, 2009.  The letter to claimant’s attorney was dated May 11, 2009.  Claimant testified he did not receive notice of the examination in time to attend.  The examination was set for 31 days before the hearing in this case.  Notice of the examination was only sent to claimant seven days before the examination date.  Assuming a reasonable amount of time for the postal service to deliver the notice, claimant was not given adequate notice of the examination.  No suspension of benefits will be ordered. 

The next issue is whether defendants are entitled to an apportionment of the award. 

Although listed as a disputed issue, neither party has addressed this issue in their post-hearing brief.  Since this issue was listed on the hearing report as disputed, it will be decided.  

Both claimant’s prior 2005 right shoulder injury and this left shoulder injury constitute injuries under Iowa Code section 85.34(2)(u), and both occurred subsequent to September 7, 2004, and thus Iowa Code section 85.34(7) is applicable.  Steffen v. Hawkeye Truck & Trailer, File No. 5022821, (App., September 9, 2009). 

Iowa Code section 85.34(7) states: 

7.  Successive disabilities.

a.  An employer is fully liable for compensating all of an employee's disability that arises out of and in the course of the employee's employment with the employer.  An employer is not liable for compensating an employee's preexisting disability that arose out of and in the course of employment with a different employer or from causes unrelated to employment.

b. (1)  If an injured employee has a preexisting disability that was caused by a prior injury arising out of and in the course of employment with the same employer, and the preexisting disability was compensable under the same paragraph of subsection 2 as the employee's present injury, the employer is liable for the combined disability that is caused by the injuries, measured in relation to the employee's condition immediately prior to the first injury.  In this instance, the employer's liability for the combined disability shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer.

(2)  If, however, an employer is liable to an employee for a combined disability that is payable under subsection 2, paragraph "u", and the employee has a preexisting disability that causes the employee's earnings to be less at the time of the present injury than if the prior injury had not occurred, the employer's liability for the combined disability shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer minus the percentage that the employee's earnings are less at the time of the present injury than if the prior injury had not occurred.

c.  A successor employer shall be considered to be the same employer if the employee became part of the successor employer's workforce through a merger, purchase, or other transaction that assumes the employee into the successor employer's workforce without substantially changing the nature of the employee's employment.

The industrial disability analysis above considered the left shoulder only.  If his prior right shoulder injury had not been compensated previously, the current industrial disability award would address both shoulder injuries.  However, the above code section gives defendants in this case a credit against the award for the right shoulder injury as it was with this employer, and workers’ compensation benefits have been paid by this employer. Under Iowa Code 85.34(7)(b)(1), above, the employer's liability for the combined disability shall be considered to be already partially satisfied to the extent of the percentage of disability for which the employee was previously compensated by the employer.  

Under Iowa Code section 85.34(2)(7)(b)(2), where the disability is an industrial disability, that “credit” for prior benefits paid may be reduced if the worker’s earnings are shown to have been less at the time of the present injury than they would have been had the prior injury not occurred.   There is no evidence in this case that would allow the undersigned to make such a finding.  

Since neither party addressed the issue of successive disabilities or apportionment in their post-hearing briefs, the industrial disability award in this case contemplates the left shoulder only.  However, the result is the same whether the left shoulder disability alone is considered, or whether both the right shoulder and left shoulder conditions are considered and the right shoulder disability is then apportioned out again under Iowa Code 85.34(7) because claimant has been previously compensated by this employer for that injury.  Claimant’s overall industrial disability is found to be 50 percdent, with 25 percent representing the industrial disability from his left shoulder injury, and 25 percent representing the industrial disability from his prior right shoulder injury.  Since the defendant employer has already compensated claimant for the right shoulder 25 percent industrial disability, it is entitled to a credit under Iowa Code 85.34(7) for that prior payment.  Claimant’s award in this case is 25 percent industrial disability.

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27, the costs of an Iowa Code section 85.39 examination, and the costs of this action.

As claimant has shown a compensable work injury to his left shoulder, defendants will be ordered to pay the medical expenses submitted, the costs of Dr. Kuhnlein’s IME report, and the costs of this action. 

ORDER

Therefore it is ordered:

Defendants shall pay unto the claimant one hundred twenty-five (125) weeks of permanent partial disability benefits at the rate of four hundred fifty-four and 32/100 dollars ($454.32) per week from June 11, 2008.

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing as set forth in the decision above. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this __29th ___ day of September, 2009.
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13 IF  = 14 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


