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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

EMANUEL GIALOUSIS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :         File No. 1155661

KAZANAS INDUSTRIAL
  :

MAINTENANCE,
  :



  :      A R B I T R A T I O N 


Employer,
  :



  :           D E C I S I O N

and

  :



  :

WAUSAU INS. CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Emanuel Gialousis, sustained a stipulated work injury in the employ of defendant Kazanas Industrial Maintenance on July 20, 1995, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, Wausau Insurance Company.

This case was heard and fully submitted in Dubuque, Iowa, on November 27, 2000.  The record consists of Gialousis’ exhibits 1-10, 13 and 16-28, defendants’ exhibits A-C, and the testimony of Gialousis and Leo Gialousis.

ISSUES

STIPULATIONS:

1. Gialousis sustained injury arising out of and in the course of employment on July 20, 1995.

2. The injury caused temporary disability.

3. Issues pertaining to permanent disability should be bifurcated, as Gialousis has not reached maximum medical improvement and is expected to undergo further surgery.

4. On the date of injury, Gialousis was married and entitled to three exemptions.

5. Disputed medical treatment and its costs are fair and reasonable.

6. Defendants have paid certain benefits as shown by an attachment to the hearing report.

ISSUES FOR RESOLUTION:

1. Extent of temporary disability.

2. Determination of Gialousis’ average weekly wage and the resulting rate of compensation.

3. Entitlement to medical benefits under Iowa Code section 85.27, including whether disputed treatment was causally connected to the work injury and whether it was authorized.

FINDINGS OF FACT

Kazanas Industrial Maintenance is a “family” concern engaged in the very specialized business of painting highway bridges, including a large span over the Mississippi River at Dubuque, Iowa.  The business is owned by Renee Gialousis, stepmother of Emanuel Gialousis.  Renee is married to Mike Gialousis, who has also owned bridge painting businesses, but has no ownership interest in Kazanas.  He is said to act only as a consultant.  Emanuel was employed as a painter’s helper on the Dubuque job, while his brother Leonidas was a foreman on the project.
All is not well on a personal level, however.  A significant rift exists between Renee on one side, and Emanuel and Leo on the other.

It does not appear that family members and Kazanas maintained strictly arms-length dealing.  Record keeping (or, at least, preserving) practices were loose.  Compensation arrangements – hourly wages, “expenses,” and large bonuses – were markedly eccentric in nature.  All of the Gialousis witnesses appear highly motivated by self-interest.  Credibility is somewhat diminished in each.

Emanuel, age 38, has battled massive obesity his entire adult life, weighing at times well in excess of 500 pounds.  His extensive surgical history includes multiple gastric banding procedures with significant complications, including a near-fatal esophageal perforation in early 1995, shortly before the work injury under review here.

Emanuel also has a history of abdominal herniations, a condition closely associated with morbid obesity.  His first surgical hernia repair was done in 1994, at which time his gastric band was tightened.  As noted, another repair was done in early 1995 with near-fatal results.  According to Emanuel’s psychiatric caregivers, Charles Boris and Demetrios E. Lagoutaris, M.D., this experience resulted in symptoms of post-traumatic stress syndrome and Emanuel’s work injuries in general have resulted in severe depression.

Nonetheless, Emanuel was able to return to work and was employed on the Dubuque project on July 20, 1995, when he was injured in a partial fall from a ladder, resulting in a grapefruit-sized abdominal herniation.  Emanuel then returned to the surgeon who had done his first hernia repair, D.J. Dallis, M.D., but Dr. Dallis refused to attempt a repair because of Emanuel’s excessive weight.  Instead, Emanuel was referred to James Sapala, M.D., who is currently the main treating physician.

Dr. Sapala converted Emanuel’s gastric banding to a Roux en Y exclusion, which he described as rerouting food around the stomach and the first few feet of intestine to reduce caloric absorption.  At the same time, he attempted a temporary hernia repair, but could not do a final repair because of Emanuel’s weight.  By this time, the hernia was the size of a basketball, but because Emanuel by this time had almost no abdominal wall left, the hernia sac was essentially left covered only with skin and whatever left-over tissue and mesh (from the previous repair) could be used.  Unfortunately, Emanuel again developed complications, including a blood clot in the lung and a systemic inflammatory response syndrome.  Additional surgery was performed and the wound was left open, to “heal from within outward.”  Emanuel was not released from the hospital until September 13, 1997.

According to Dr. Sapala, all of the associated medical services relating to the bypass and temporary hernia repair were necessitated by the work injury of July 20, 1995.  He intended to wait until Emanuel lost enough weight to get below 300 pounds, then do a “definitive” repair – with about a 50-60 percent chance of success.  Defendants have engaged a different surgeon, however, and at the time of hearing, it was anticipated that the repair would be done in the near future.

Emanuel earned an hourly wage of $14.35 plus a fringe benefit payment of $2.50, totaling $16.85 per hour.  He worked only nine completed weeks prior to the work injury, with the following hours worked:

Week ending:


Hours:


5/21
41


5/28
38


6/4
43

6/11
52


6/18
40


6/25
51 (from exhibit 22, records of IDOT)


7/2
65



7/9
27.50


7/16
41

Emanuel was also paid “per diem” expenses on several occasions.  He asserts, however, that he was not actually paid expenses, and not paid overtime premiums.  Instead, it is claimed, that total payment each week was actually based strictly on the number of hours worked, at straight time.  However, the company records as reflected above are accepted as the best – if not overwhelmingly convincing – evidence.

CONCLUSIONS OF LAW

Under Iowa Code section 85.33(1), an individual who has sustained temporary total disability (no determination is made here as to whether Emanuel has sustained permanent disability, which would require a corresponding determination on “healing period”), is entitled to benefits until he has returned to work or is medically capable of returning to substantially similar employment.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services, and supplies for all conditions compensable under the workers’ compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27; Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopening, 1975).

Claimant is entitled to an order of reimbursement only if he has paid treatment costs; otherwise, to an order directing the responsible defendants to make payments directly to the provider.  See, Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  Defendants should also pay any lawful late payment fees imposed by providers.  Laughlin v. IBP, Inc., File No. 1020226 (App. February 27, 1995).

The key issue in this case is whether disability (and medical treatment) occasioned by Emanuel’s massive obesity is causally related to the work injury.  According to Dr. Sapala, it is.  It is often said that a defendant “takes the plaintiff as it finds him,” meaning that disability or damage increased by personal fragility or peculiarity is compensable.  So is it here.  As Dr. Sapala points out, Emanuel’s morbid obesity is a disease.  His overeating is compulsive.  The hernia was clearly work-related, and the extensive medical procedures necessary to effect weight loss are directly and causally related to the need to repair that hernia.

Accordingly, Emanuel shall be awarded a running healing period from the date of injury (except for May 12 – November 15, 1996, which is not sought) until such time as he has returned to work, become capable of substantially similar work, or – if it be later found that he has permanent disability – reached maximum medical improvement.

Emanuel shall also be awarded the disputed medical expenses other than those attributable to his bowel obstruction in March 1998, which has not been shown causally related to the work injury.  This includes psychiatric and psychological treatment, as his mental condition has been exacerbated and aggravated by the work injury and its profound sequela.

Under Iowa Code section 85.34(6), the average weekly wage of an hourly employee is determined by dividing by thirteen the earnings, not including overtime or premium pay, earned in the thirteen weeks completed prior to the work injury.  Overtime hours are included at straight time rate, and per diem expenses are not “earnings.”  Emanuel worked only nine completed weeks prior to the work injury and had 398.5 hours.  At an hourly rate of $16.85, he had total earnings of $6714.73.  Division by nine yields a quotient of $746.08.  Since it is stipulated that Emanuel was, on the date of injury, married and entitled to three exemptions, recourse to the applicable agency rate tables yields a compensation rate of $462.53.

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay running healing period benefits at the rate of four hundred sixty two and 53/100 dollars ($462.53) from the date of injury, excluding the period May 12 – November 15, 1996.

Accrued weekly benefits, if any, shall be paid in a lump sum together with statutory interest.

All determinations relating to permanent disability are bifurcated.

Defendants shall pay disputed medical expenses other than those relating to the March 1998 bowel obstruction.

Signed and filed this ___________ day of May, 2001.

   ________________________







        DAVID RASEY







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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