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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

THERESA RUDD,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5027446; 5027447
FORT MADISON CARE CENTER,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

UNITED HEARTLAND,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803; 3003
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Theresa Rudd, filed petitions in arbitration seeking workers’ compensation benefits from Fort Madison Care Center (Care Center), employer, and United Heartland, insurer, both as defendants.  The record in this case consists of claimant’s exhibits 1 through 21, defendants’ exhibits A through J, and L through M, and the testimony of claimant. 
ISSUES

For File No. 5027446 (Date of Injury:  April 1, 2008):
1.
The extent of claimant’s entitlement to permanent partial disability benefits.

2.
Rate.

For File No. 5027447 (Date of Injury:  September 20, 2008):

1.
The extent of claimant’s entitlement to permanent partial disability benefits.

2.
Rate.

At hearing claimant indicated claimant’s entitlement to temporary benefits was an issue in dispute.  In an April 9, 2010, e-mail, addressed to claimant’s counsel and the undersigned, defendants’ counsel indicated temporary benefits were no longer at issue in the case.  Claimant’s counsel did not object or rebut that contention.  Given the acquiescence to defendants’ e-mail, that temporary benefits are not an issue in this case, temporary benefits will not be considered an issue in dispute in this decision.

FINDINGS OF FACT

Claimant was 39 years old at the time of hearing.  She graduated from high school.  Claimant has taken a few community college courses for nursing.  Claimant has worked as a waitress and in factories.  She has also worked as an emergency medical technician (EMT), and a certified nursing assistant (CNA).  
Claimant began employment with Care Center in 2006 as a CNA.  Claimant testified that as an CNA with Care Center, she was required to lift residents, and help residents with their activities of daily living.  Claimant testified that residents could weigh between 100 to 300 pounds.  

On April 1, 2008, claimant was helping a resident out of a bed, when the resident’s knees buckled.  Claimant testified this pulled her right shoulder.  
On May 5, 2008, claimant was evaluated by James Kannenberg, M.D.  Claimant complained of right shoulder pain after lifting a patient.  She was assessed as having a right forearm strain.  She was returned to work at light duty with use of the right upper extremity as tolerated. (Exhibit D, page 1)

Claimant returned in follow up with Dr. Kannenberg on May 19, 2008.  Claimant complained of right shoulder pain with burning in the forearm.  EMGs and nerve conduction studies were recommended.  (Ex. D, p. 2)  EMG and nerve conduction studies were found normal.  (Exhibit 2)
Claimant underwent an MRI on June 2008.  (Ex. 4)  It revealed signs consistent with a tendinopathy and a labral injury.  Dr. Kannenberg referred claimant on for further treatment for her right shoulder.  (Ex. D, p. 3)

In July and August 2008 claimant underwent physical therapy for her right shoulder injury.  (Ex. 9)

In August of 2008 claimant was evaluated by Jerry Jochims, M.D.  Claimant still had right shoulder pain.  Claimant was given a cortisone injection in the AC joint that relieved pain.  In September of 2008 claimant indicated no improvement in pain.  Claimant’s shoulder was catching.  An MRI arthrogram was recommended.  (Ex. F, p. 2)

On September 20, 2008, claimant was lifting a resident at work.  Claimant grabbed at the resident as he fell.  Claimant felt a pull in her left and right shoulder.  

On September 20, 2008, claimant was evaluated by Robert Goodwill, M.D.  She was assessed as having a left shoulder girdle muscle strain.  (Ex. 13; Ex. 14)

In October of 2008 claimant had a right shoulder MRI arthrogram.  It revealed a labral tear.  (Ex. 16)  In November of 2008 claimant was evaluated by Dr. Kannenberg.  He assessed claimant as having a right shoulder labral tear.  Claimant was returned to work with full use of the left arm and use of the right arm as tolerated.  (Ex. D, p. 5) 

On December 22, 2008, claimant underwent a subacrominal decompression and an acriomioclaviclar resection performed by Theron Jameson, D.O.  (Ex. 20)
In March 2009 claimant was returned to work with no lifting over 30 pounds.  (Ex. G)  In April of 2009 claimant was evaluated by Charles Eddingfield, M.D., for an independent medical evaluation (IME).  Claimant indicated some limitation with dressing.  Claimant had no problem with her left shoulder.  Claimant had a measured loss of range of motion in flexion, adduction, abduction, and internal and external rotation.  Based on the loss of range of motion, Dr. Eddingfield found claimant had a six percent permanent impairment to the body as whole.  He also found claimant had a six percent permanent impairment to the body as a whole for chronic pain.  He indicated claimant had a combined permanent impairment of ten percent to the body as a whole to her right shoulder.  (Ex. 21)
In April of 2009 Dr. Jamison indicated claimant had reached maximum medical improvement (MMI) on May 8, 2009.  He also indicated claimant required no further treatment for her right shoulder.  (Ex. H)

In a June 20, 2009, note Dr. Jamison indicated claimant reached MMI on May 7, 2009.  At that time claimant was returned to work with no restrictions.  He found claimant had a ten percent permanent impairment to her upper extremity based on the distal clavical resection, as per the guidelines of the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition.  He also found claimant had no loss of range of motion.  Dr. Jamison noted that a ten percent permanent impairment to the upper extremity converts to a six percent permanent impairment to the body as a whole.  (Ex. I)

Claimant testified her left shoulder problems are mostly resolved.  She indicated her right shoulder problems limit her ability to dress herself, reach out, and lift.  She testified she is limited to lifting up to 15 pounds with her right arm.  She testified she cannot do overhead work and has difficulty raising her right arm above her head.  Claimant demonstrated in hearing she had difficulty raising her right arm above her head.  
Claimant testified that because of her right shoulder limitations, she cannot return to work as a waitress or work in a factory.  

Claimant continues to work at Care Center.  She works some overtime.  She earned $9.00 an hour at the time of injury.  Claimant testified she earned $9.14 at the time of the hearing.  

Claimant testified she took one exemption on her taxes on the year of the injury.  She testified she is divorced and has two children.  She testified that in the divorce decree, it was stipulated with her ex-husband, she would get an exemption for one child every other year.  She testified she receives $160.00 per month from her ex-husband for this child.  Claimant testified she has physical custody of both of the children.  

CONCLUSIONS OF LAW

The first issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 39 years old at the time of hearing.  She had graduated from high school.  She has taken 2 classes at a community college.  Claimant has worked as a waitress and in factories.  She has also worked as an EMT and a CNA.  

Claimant has been found by Dr. Jamison to have a 6 percent permanent impairment to the body as a whole as a result of the resection of her clavical.  Dr. Jamison indicates claimant had no loss of range of motion, and gave her no permanent impairment for loss of range of motion.  The record does not indicate Dr. Jamison’s measurements of claimant’s range of motion studies.  As a result I have no idea how he determined claimant has no loss of range of motion in her right shoulder. 
Dr. Eddingfield found claimant had a 6 percent permanent impairment to the body as a whole for her loss of range of motion of right shoulder.  Dr. Eddingfield’s measurements of claimant’s loss of range of motion are a part of the record.  I was able to follow Dr. Eddingfield’s rationale as to why claimant has a 6 percent permanent impairment to the body as a whole based on loss of range of motion.  Claimant credibly testified and demonstrated she has difficulty raising her right arm above her head.  She credibly testified she has difficulty with carrying with her right arm and has other limitations due to loss of strength and range of motion in her right upper extremity.  Dr. Eddingfield’s measurements, indicating claimant’s loss of range of motion are corroborated by claimant’s testimony and demonstration of her limitations in her right shoulder.  Based on this, it is found that Dr. Eddingfield’s permanency for claimant’s loss of range of motion in her right shoulder is convincing.

It is noted that Dr. Jamison has a 6 percent permanent impairment to the body as a whole for her clavical resection.  Claimant also had a 6 percent permanent impairment to the body of the whole due to loss of range of motion of the right shoulder as detailed above.  According to the combined values table in the Guides at page 604, claimant has a combined permanent impairment of 12 percent for the resection and loss of range of motion in her right shoulder.  
Claimant has not been given permanent restrictions from her physicians.  She works full time and occasionally works overtime.  Claimant credibly testified she has limitations in using her right upper extremity due to pain, loss of strength, and loss of range of motion in her right shoulder.  When all relevant factors are considered it is found that claimant has a 20 percent loss of earning capacity or industrial disability.

Regarding claimant’s left shoulder injury of September 22, 2008, claimant testified that most of her problems regarding her left shoulder have resolved.  Claimant has received no permanent impairment rating from any physician regarding her left shoulder.  Medical records indicate claimant’s left shoulder problems have resolved.  Based on this record, it is found that claimant has failed to prove she sustained any permanent disability regarding her left shoulder injury of September 22, 2008.

The final issue to be determined is rate.  Claimant contends her rate should be determined based on two exemptions.  Defendants contend claimant’s rate should be based upon one exemption only.  

The number of exemptions used to determine rate are the exemptions an employee could claim on her tax returns.  Iowa Code section 85.61(6)(a) and (b).  Tax records are good evidence of marital status and entitlement to exemptions.  DeRaad v. Fred’s Plumbing and Heating, File No. 11344532 (App. Dec. January 16, 2002); Rhodes v. Torgenson Construction Company, File No. 1012085 (App. Dec. January 31, 1995).  

Claimant contends her rate should be determined as single, with two exemptions.  She testified that the year of the date of her injury, she only claimed herself as an exemption for taxes.  Claimant offered no evidence, other than her own testimony, that she has physical custody of her child.  She offered no documentation that she and her ex-husband agree that claimant could use her child as an exemption every other year for tax purposes.  

As noted above, I found claimant credible regarding the testimony concerning the limitations and difficulties she has with her right shoulder.  Although not always determative, tax records are good evidence of entitlement to exemptions.  Claimant has testified that in the year of her injury, she claimed only herself as an exemption on her taxes.  There is no documentation in the record that claimant is entitled to more than one exemption.  For this reason, it is found that claimant’s rate should be determined with one exemption.

ORDER


THEREFORE, IT IS ORDERED:

For File No. 5027446 (Date of Injury:  April 1, 2008):


Defendants shall pay claimant one hundred (100) weeks of permanent partial disability benefits at the rate of two hundred nineteen and 95/100 dollars ($219.95) per week commencing on May 8, 2009.


That defendants shall pay accrued benefits in a lump sum.


That defendants shall pay interest on unpaid weekly benefits awarded as set forth in Iowa Code section 85.30.


That defendants shall receive credit for benefit previously paid.


For File No. 5027447 (Date of Injury:  September 20, 2008):

Claimant shall take nothing.


For both files:


That defendants shall file subsequent reports of injury as required by this agency under rules 876 IAC 3.1(2).


That defendants shall pay the costs of this matter under rule 876 IAC 4.33.

Signed and filed this ____12th____ day of July, 2010.

   ________________________






     JAMES F. CHRISTENSON






                    DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER

Copies to:

James P. Hoffman

Attorney at Law

PO Box 1087

Keokuk, IA  52632-1087

jamesphoffman@aol.com
Thomas M. Plaza

Attorney at Law

PO Box 3086

Sioux City, IA  51102-3086

Thomas.Plaza@heidmanlaw.com
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