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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DON ELLIOTT,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                 File No. 5034045, 5032356
IOWA STATE PENITENTIARY and
  :

STATE OF IOWA,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

SELF-INSURED,
  :



  :


Insurance Carrier,
  :                  HEAD NOTE NO:  2701

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Claimant filed two contested case proceedings under Iowa Code Chapter 17A.  Claimant alleged he sustained an injury to his lumbar spine on May 6, 2010.  Defendant has admitted the occurrence of the work injury involving the back.  
The hearing administrator set this case for a telephone hearing on September 8, 2011, at 10:30 a.m.  The hearing was recorded by digital means.  The digital recording is the official transcript of the proceeding.

Claimant offered exhibit 1.  Defendant offered exhibits A1 through C-10.  The evidence was submitted pursuant to rule 876 IAC 4.48.  All proffered exhibits were admitted as evidence. 

According to the Iowa Workers’ Compensation Commissioner, the deputy workers’ compensation commissioner presiding at the contested case in an application for alternate medical care, pursuant to rule 876 IAC 4.48, is hereby delegated the authority to issue the final agency decision on the application, Iowa Code section 86.3.  There is no right of intra-agency appeal on this decision.  Continental Telephone Co. v. Colton, 348 N.W.2d 623 (Iowa 1984) and Leaseamerica Corp. v. Iowa Dept. of Revenue, 333 N.W.2d 847 (Iowa 1983).

If claimant is dissatisfied with the medical care he has been receiving, he must communicate his dissatisfaction to the employer.  Such dissatisfaction must be communicated to the employer prior to the filing of the original notice and petition.  Iowa Code section 85.27.
FINDINGS OF FACT AND CONCLUSIONS OF LAW


Iowa Code section 85.27(4) provides, in relevant part:

For purpose of this section, the employer is obligated to furnish reasonable services and supplies to treat an injured employee, and had the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.


Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening Decision June 17, 1986).

An employer’s right to select the provider of medical treatment to an injured worker, does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, declaratory ruling, file number 866389 (May 18, 1988).  

An employer’s failure to follow recommendations of an authorized physician in matters of treatment, is commonly a failure to provide reasonable treatment.  Boggs v. Cargill, Inc., File No. 1050396 (Alt. Care Dec. January 31, 1994)

An employer’s right to select the provider of medical treatment to an injured worker, does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  American v. Blue Star Foods, declaratory ruling, file number 866389 (May 18, 1988).

An employer’s failure to follow recommendations of an authorized physician in matters of treatment, is commonly a failure to provide reasonable treatment.  Boggs v. Cargill, Inc., File No. 1050396 (Alt. Care Dec. January 31, 1994)

Employers are not required to pay for unauthorized medical care prior to the adjudication of a claim’s compensability or for unauthorized medical care that does not meet the beneficial care test at a benefits hearing.  Bell Brothers Heating v. Gwinn, 779 N.W.2d 190 (Iowa 2010).

Luxury-like items such as hot tubs will be viewed with skepticism, especially when the purchase is in advance of a physician’s prescription for the purchased item.  Stephenson v. Furnas Electric Co., 522 N.W.2d 828 (Iowa 1994).  Defendants should be able to have an advance opportunity to explore the necessity of the item as well as the cost.  Stephenson at 832.

Claimant is requesting immediate fusion surgery by a Dr. Foster, (first name unknown), a neurosurgeon.  Claimant cites the following reasons in exhibit 1.  The reasons are:

Claimant seeks Dr. Foster of Burlington, Iowa, a neurosurgeon for taking over medical treatment and to perform surgery.

1.
Claimant is in need of back surgery.

2.
All doctors he has seen which do such surgery, have agreed he should have the surgery namely Dr. Foster and Dr. Mendoza.

3.
Claimant previously requested Dr. Foster take over his case and be allowed to perform the surgery, but the defendant has controlled the medical care and required him to see Dr. Mendoza who agrees that surgery is appropriate but will not do so until he loses weight going through a physical therapy weight loss program.

4.
Claimant has tried to talk to Dr. Mendoza but he will not see him until physical therapy rehabilitation has completed the program and sent him back.

5. 
Rehabilitation physical therapy has advised claimant that he should have the surgery performed.

6.
Claimant who has lost a significant amount of weight and is now down to 287 lbs.  He is no longer able to lose any further weight significantly.

7.
Claimant has not been at 246 lbs., the goal of said doctor, since the age of 23.  Claimant is presently age 53.

8.
Dr. Foster has offered to do the surgery and believes it can be done safely and effectively without any further loss of weight.

9.
Claimant would go back to Dr. Mendoza but he refuses to see him.

10.
Claimant has been off work a significant amount of time.


Defendant concedes back surgery is a reasonable mode of treatment for   claimant’s condition.   Defendant  has selected Sergio A. Mendoza, M.D., as the authorized treating orthopedic surgeon.  Dr. Mendoza is an orthopedic surgeon at the University of Iowa Hospitals and Clinics.


Dr. Mendoza diagnosed claimant with:

RESULTS REVIEWED:

Mr. Elliott presents an L4-L5 spondylolysis.  There is also significant decrease in the space height at this level.  This would suggest a foraminal stenosis, particularly in the upright posture.

ASSESSMENT:

L4-L5 spondylolysis and L4-5 foraminal stenosis.

PLAN:

Mr. Elliott’s symptoms seems to be suggestive of neurogenic claudication.  The only significant finding would be at L4-L5 suggesting foraminal stenosis.  This will most likely affect his ability to stand and walk.  This would also be alleviated by sitting, bending, or lying down as he has described.  Mr. Elliott has been a very physically active person for many years.  Unfortunately, since the original event in December 2009, he has not pursued any further physical activities.   His physical condition has significantly deteriorated.   In my opinion, the surgery recommended, including an interbody fusion, would be the most likely to succeed in alleviating his foraminal stenosis symptoms.
Nevertheless, the patient is borderline into morbid obesity.  I would strongly recommend a conditioning program prior to surgery.  This will include cardiovascular conditioning, which can be performed on a recumbent stationary bicycle or in the pool.  He also needs to lose weight.  Hopefully, his BMI reduces to 30 or less.  This would allow a better access to the retroperitoneal space of whether it is through an ALIF or through a direct lateral exposure.  I have answered all of Mr. Elliott’s questions.  He 
has also been agreeable on a conditioning program at his local gym and physical therapist prior to a surgical procedure.  All questions have been answered.
(Ex. B, pp. 2-3)


Dr. Mendoza authorized physical therapy which claimant is undergoing at the Ft. Madison Community Hospital.  Claimant has only managed to lose 8 pounds.  He currently weighs 290 pounds.  He is 6 feet 5 1/2 inches tall.  Dr. Mendoza does not want to perform surgery until claimant is at 246 pounds.  Dr. Mendoza believes claimant will not have a successful recovery if surgery is performed when claimant’s BMI is above 30.  (246 pounds)


Claimant has not been monitoring his food intake.  One or two visits to a dietician could prove helpful to claimant.  He maintains he does not over-eat.


Claimant did not supply any medical reports or notes from Dr. Foster.  The only evidence we have is claimant’s testimony that Dr. Foster told claimant he would perform the back surgery regardless of claimant’s weight.  There is no medical report which states that opinion.


Defendant is offering reasonable care to claimant.  Dr. Mendoza is willing to perform the recommended surgery to correct claimant’s work-related condition, but only when claimant has reached a level of weight that will make it possible for Dr. Mendoza to reach the surgical site in a safe manner.


While it is difficult to lose weight, claimant ought to be motivated in order to have the surgery and to decrease the level of pain.  Again, perhaps several counseling sessions with a dietician would send claimant down the path toward healthier food choices or better portion control.

ORDER


Alternate medical care is not warranted at this time.

Signed and filed this ___9th_____ day of September, 2011.
   ________________________






        MICHELLE A. MCGOVERN







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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