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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ROBERT FLANAGAN,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                  File Nos. 5009134, 5009135

JIM GIESE COMMERCIAL
  :

ROOFING, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

CNA INSURANCE COMPANIES,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                     Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Robert Flanagan, the claimant, seeks workers’ compensation benefits from defendants, Jim Giese Commercial Roofing, Inc., the alleged employer, and its insurer, CNA Insurance Companies, as a result of alleged injuries on September 10, 2002 and April 22, 2003.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on September 16, 2005.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. On both alleged injury dates, claimant received injuries arising out of and in the course of employment with defendant employer.

2. Claimant is seeking healing period benefits only for September 1 and 2, 2005.   

3. The injury of September 10, 2002 is a cause of some degree of permanent, industrial disability to the body as a whole.  The parties dispute to what extent, if any, the April 22, 2003 injury contributes to claimant's disability.

4. The commencement date for permanent partial disability benefits for the September 10, 2002 injury is March 9, 2003 and April 23, 2003 for the April 22, 2003 injury.

5. At the time of the September 10, 2002 injury, claimant's gross rate of weekly compensation was $977.92.  Also, at that time, he was married and entitled to four exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $616.02 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6. At the time of the April 22, 2003 injury, claimant's gross rate of weekly compensation was $809.42.  Also, at that time, he was married and entitled to four exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $521.12 according to the workers’ compensation commissioner’s published rate booklet for this injury.

7. The requested medical expenses represent reasonable fees and charges and reasonable and necessary medical treatment.  However, their connection to the work injury remains in dispute. 

8. Prior to hearing, defendants voluntarily paid claimant's entitlement to healing period benefits of 14.143 weeks prior to September 2005 at the rate of $539.22 per week.

ISSUES

At hearing, the parties submitted the following issues for determination:

I. The extent of claimant's entitlement to additional healing period benefits and permanent disability benefits;  

II. The extent of claimant's entitlement to medical benefits; and,

III. The extent of claimant’s entitlement to penalty benefits for an unreasonable failure to pay permanency benefits and failure to pay healing period benefits at the correct rate.

FINDINGS OF FACT

In these findings, I will refer to the claimant by his first name, Robert, and to the defendant employer as Giese.

From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Robert credible. 

Robert, age 33, has worked for Giese, a commercial roofer, since 1990 and he continues to do so at the present time.  He began as a part-time worker while in high school.  He moved to full-time after graduation in 1991.  Other than part-time work for a charity while in school, Giese has been Robert's only employer.  

Robert's initial duties at Giese involved the full range of commercial roofing.  The work is physically demanding in the tear off and application of tar and rolled roofing on mostly flat roofs.  There was a considerable amount of heavy lifting, carrying and climbing along with repetitive bending, stooping, twisting and lifting.

In the mid 1990s, Robert was assigned a company pickup truck and his duties changed to performing a lot of driving while pulling a trailer.  However, this work was also physically demanding in that he had to load and unload roofing materials and supplies such as five gallon buckets weighing 20-40 pounds each.  His work also involved repair of roofs in which he had to climb ladders, carrying materials up and down these ladders and remove gravel/rock to locate and repair leaks in the tar or roofing material.  While he was assisted on occasion, 50 percent of the time he worked alone without assistance.  Despite his work injury and back surgery, Robert does much the same work as he always has done after obtained the company truck.  However, Robert states that he makes an effort now to reduce his work activity when he can but this is not always possible.

The stipulated injuries generally developed over time with progressive increases in symptoms, although there were specific instances of pain at times.  Robert states that he received some chiropractic care on occasion for back pain.  

The first stipulated injury date, September 10, 2002, is when claimant left work to seek treatment from Gerald Meester, M.D., an orthopedic surgeon.  Dr. Meester's evaluation revealed pathology at three spinal levels, the most severe being the L5‑S1 vertebral level.  After reviewing the MRI, Dr. Meester immediately recommended that Robert seek less physically demanding work.  Dr. Meester's care remained conservative with medications, physical therapy and a period of time off work.  Another physician administered a number of epidural injections.  Robert improved and he returned to work.  However, after resuming his demanding work, his symptoms resumed and Dr. Meester recommended surgery.  (Exhibit 2 & 3) 

In December 2002, Robert began treating with Chad Abernathy, M.D., a neurosurgeon.  Later that month, Dr. Abernathy performed laminectomy surgery at the L5-S1 level.  Following surgery, physical therapy was tried again along with a second absence from work.  Robert again improved and returned to work in March 2003.  

However, on April 22, 2003 Robert suffered another onset of symptoms while at work including a pop in his low back.  He returned to Dr. Abernathy who did another MRI but found nothing new.  Another round of epidural injections was tried also but discontinued after two injections because Robert was not benefiting from them.  Dr. Abernathy concluded on July 21, 2003 that he had nothing else to offer and that Robert had achieved maximum healing.  The doctor opined at that time that Robert suffered a 7 percent permanent partial impairment form his injuries.

Robert, on his own, began a course of chiropractic care from Todd Spurling from November 22 through December 27, 2003.  Todd testified at hearing that this care provided very little help.  In December 2003, Robert was evaluated at the request of his attorney by Thomas Hughes, M.D. a disability evaluator.  Dr. Hughes recommended additional treatment before he could provide an impairment rating.  Robert then returned to Dr. Abernathy who again found nothing new and recommended that he see another orthopedist.  Robert then was evaluated by Vincent Traynelis, M.D., a neurosurgeon at the University of Iowa Hospitals and Clinics.  Dr. Traynelis found the same three spinal levels to be troublesome and apparently little improvement from the surgery by Dr. Abernathy.  Dr. Traynelis told Robert that he had the option of a surgical fusion of these three levels but that this would level very little residual flexion in his lower spine.  (Ex. 10)  

Robert testified that if he chose to undergo the fusion surgery, as suggested by Dr. Traynelis, he was told he would have to leave the employ of Giese.  His only other choice was to continue the status quo without surgery and put up with his pain.  To date, he has chosen the later.  Dr. Hughes has now opined that Robert has a 17 percent permanent partial impairment due to problems at the three spinal levels.  Although Dr. Hughes recommends limited lifting, bending, and stooping, he has not provided specific work restrictions to give Robert the option to remain employed at Giese.

I find that the injury of April 22, 2003 was only a temporary aggravation injury which did not increase the permanent disability.  I further find that at the time he was off work in early September 2005 for his back, there was no reasonable expectation by his treating physicians that his condition would permanently improve. He had achieved maximum healing long before September 2005. 

Contrary to repeated advice from his physicians, Robert returned to work on March 9, 2003 and he continues his same work at Giese although Giese now provides more assistance to him such as summer help.  However, he admits that he still works alone on average about half the time as he did before the work injuries.

Despite his attempts to limit his activity at Giese, Robert testified that he experiences considerable pain at the end of the day in varying degrees, which requires rest.  He states that he limits his home and social activity because of his pain.  

However, he does not take any medication (prescription or non-prescription) on a regular basis as it causes him drowsiness and a foggy mental state which he does not like or want due to his extensive driving at work.

Robert is a high school graduate who states that he did not enjoy school and received poor grades.  He apparently has no interest in re-training.

Due to his continued employment in roofing in the same job and at his same good wages as before the injury, claimant has shown that he experiences only occasional loss of earnings as demonstrated by his absence for two days in September 2005.  His symptoms apparently can temporarily worsen to prevent work for short periods of time and it is likely that this will happen again on a periodic basis.  Consequently, claimant has shown a mild actual loss of earnings, which must be compensated.  

Given his history of a work injury and repeated advise from physicians to avoid heavy work activity, he has lost the ability to return to constant heavy activity in construction work activity.  This is significant for this young man.

From examination of all of the factors of industrial disability, it is found that the work injury of September 10, 2002 is a cause of a 25 percent loss of earning capacity.  

I find that the chiropractic care claimant received in the later part of 2003 is causally related to the work injury but claimant admitted that it did not help his condition and I so find.

CONCLUSIONS OF LAW

I. The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  Expert medical evidence must be considered with all other evidence introduced concerning the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods. If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate schedule or subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  The workers’ compensation commissioner may equitably prorate compensation payable where the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).
Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942). 

On the other hand, industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."   Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

The parties agreed in this case that at least one of the asserted work injuries, September 10, 2002 is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  I found that this was the only injury that caused permanent disability.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this permanent impairment.  

A showing that claimant had no loss of his job or actual earnings does not preclude a finding of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).

Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995). 

A change or expected change in employee’s actual earnings is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002)

In the case sub judice, I found that claimant suffered a 25 percent loss of his earning capacity as a result of the September 10, 2002 work injury.  Such a finding entitles claimant to 125 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 25 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

Claimant's entitlement to permanent partial disability also entitles him to weekly benefits for healing period under Iowa Code section 85.34 for his absence from work during a recovery period until claimant returns to work; until claimant is medically capable of returning to substantially similar work to the work he/she was performing at the time of injury; or, until it is indicated that significant improvement from the injury is not anticipated, whichever occurs first.  Given my findings as to the absences from work in September 2005, claimant is not entitled to healing period benefits for these two days.  Compensation for occasional absences from work was factored into the award of permanent disability.

The parties stipulated that claimant is entitled to compensation for the first two healing periods due to the work injury of September 10, 2002.  The parties also agreed that those benefits were paid at a weekly rate of $539.22, $76.80 less that the stipulated weekly rate for this injury.  Claimant is entitled to the difference with interest.

II. Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  Claimant is entitled to an order of reimbursement if he has paid those expenses.  Otherwise, claimant is entitled only to an order directing the responsible defendants to make such payments directly to the provider.  See Krohn v. State, 420 N.W.2d 463  (Iowa 1988)   

Claimant seeks reimbursement for the chiropractic care he sought on his own after Dr. Abernathy told him that there was nothing further he could offer.  However, I found based upon claimant's testimony at hearing that such care did not help claimant.  While injured workers' may choose care on their own and seek care elsewhere, they do so at their own expense.  Reimbursement for unauthorized care is possible but only on a showing that the care was of benefit to claimant.  Haack v. Von Hoffman Graphics, File No. 1268172 (App. July 31, 2002).  This was not shown.  The claim for reimbursement for the chiropractic care in November through December 2003 and in September 2005 is denied.

Claimant also seeks reimbursement for his medical mileage.  Claimant is entitled to such expect for the transportation to the unauthorized care from his chiropractor as discussed above.

Claimant finally seeks reimbursement for an independant medical examination (IME).  He submitted two bills for Dr. Hughes's IME one in the hearing report for the first alleged injury and one (a different amount) in the hearing report for the second injury.  I only found one permanent injury and claimant is entitled to only one IME report.  I also only see one report from Dr. Hughes.  Claimant is entitled to reimbursement for that bill, whatever the amount is. I don't know which bill is applicable or whether both of them were applicable.  Consequently, I cannot make a specific order of award on this matter.  

III.  Claimant seeks additional weekly benefits under Iowa Code section 86.13, unnumbered last paragraph.  That provision states that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the industrial commissioner shall award extra weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied.  

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Claimant seeks penalties on two grounds: failing to apply healing period benefits at the correct rate and failing to pay the impairment rating of Dr. Abernathy.  Exhibit M shows that claimant's wages varied greatly and claimant has not shown that the $539.22 rate used by defendants was unreasonable.  

Also, the parties stipulated that this was an industrial case.  There is no minimum requirement that defendants pay an impairment rating in an industrial case.  Parrish v. Hawkeye Wood Shavings, Inc., File Nos. 1273196, 1302565 (App. November 5, 2002).  In this case, claimant returned to the same job, without formal restrictions and at the same pay.  A reasonable argument could be made that claimant suffered no industrial disability.  Consequently, whether or not he suffered an industrial loss was fairly debatable.  

Penalty benefits on both asserted grounds is denied.

ORDER

1. Defendants shall pay to claimant one hundred twenty-five (125) weeks of permanent partial disability benefits at the stipulated rate of six hundred sixteen and 02/100 dollars ($616.02) per week from March 9, 2003.

2. Defendants shall pay to claimant healing period benefits from October 17, 2002 through November 7, 2002 and from December 22, 2002 through March 8, 2003 at the stipulated rate of six hundred sixteen and 02/100 dollars ($616.02) per week.  Defendants shall receive a credit against this award for the benefits previously paid at the rate of five hundred thirty-nine and 22/100 dollars ($539.22).

3. Defendants shall pay the medical mileage listed in the hearing report, except for the transportation expenses to claimant's chiropractor.

4. Defendants shall pay for the IME of Dr. Hughes.

5. Defendants shall pay accrued weekly benefits in a lump sum.  

6. Defendants shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

7. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

8. Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this 7th day of October, 2005.

   ________________________







 LARRY P. WALSHIRE
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