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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GAIL GREENWOOD,
  :



  :


Claimant,
  :                        File No. 5042384


  :

vs.

  :



  :                      A R B I T R A T I O N
CITY OF DAVENPORT,
  :



  :                          D E C I S I O N

Employer,
  :


Self-Insured,
  :


Defendant.
  :                     Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Gail Greenwood, filed a petition in arbitration seeking workers’ compensation benefits from the City of Davenport, self-insured employer as defendant.  This case was heard on August 29, 2014 in Davenport, Iowa.  The record in this case consists of joint exhibits A through G, and the testimony of claimant and Keith Addison.

ISSUES

1. Whether the claimant has a permanent impairment, and if so, the extent of claimant's entitlement to weekly permanent disability benefits.

2. Assessment of cost.
The stipulations of the parties contained in the hearing report are accepted.  The parties agreed claimant sustained an injury that arose out of and in the course of his employment on July 26, 2010, and the injury was an industrial injury.  Temporary benefits are not in dispute.  

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant Gail “Skip” Greenwood was 62 years old at the date of the hearing.  Claimant graduated from high school in 1970.  Claimant’s work history post-high school included work as an auto mechanic, truck driver and crate builder.  (Transcript, page 9)  Claimant started to work seasonally for the City of Davenport in approximately 1990 and became a full time and year-round employee in May 1994.  He was employed by the City of Davenport at the time of the hearing as a street maintenance worker. 

As a street maintenance worker, claimant worked on the concrete crew for 14 years, replacing streets and sidewalks.  Claimant was experiencing tendinitis and transferred to the asphalt crew about six years ago.  (Tr. p. 12)  Claimant had two carpal tunnel release surgeries in 2007.  (Tr. p. 40)  As part of his work for the defendant claimant performs other duties such as emergency work during floods, sandbagging, asphalt patching, cutting trees and removing debris.  (Tr. p. 10)

On July 26, 2010, claimant was working stacking sandbags at Modern Woodman Park in Davenport.  Claimant was on a sandbag line and had a couple of sandbags added to the one he was carrying.  When this happened claimant felt a pull in his right shoulder.  Claimant continued to work that day.  Claimant testified the following Monday from the sandbag incident, he was doing repair work on a street, and while he was lifting a piece of concrete he felt a loud snap in his shoulder and felt intense pain.  (Tr. p. 19)  Claimant reported this injury to his supervisor. 

Claimant was referred to Rick Garrels, M.D. at Genesis Occupational Health.  Claimant was put on light duty for a time.  Dr. Garrels ordered an MRI, and after the results came in claimant was referred to Matthew Lindaman, D.O., an orthopedic surgeon.  (Tr. p. 21)

Dr. Lindaman performed surgery on the claimant’s right shoulder on October 21, 2010.  Claimant came back to light duty in November 2010 and was returned to work full duty in June 2011.  (Tr. p. 60)  According to claimant, Dr. Lindaman told him he had a torn bicep in his left arm/shoulder.  (Tr. p. 31)  Claimant went back to the street maintenance crew performing heavy work.  At the time of the hearing claimant had not had any active treatment of his shoulder for over a year.  Claimant said he has modified how he works and lifts items at work due to the pain in his shoulder.  He said he is a lot weaker now when he lifts items away from his body.  Claimant has not asked for and does not have any special accommodation at work.  (Tr. p. 35)  The work claimant performs now is the same as the work her performed before his injury.  (Ex. G, p. 7)  Claimant testified he works mandatory overtime for the defendant and has not missed work due to his injury after he was returned to work in June 2011.  (Tr. p. 38)  Claimant uses a shovel that may have 25 pounds of asphalt on it.  He also shovels above his head when he throws tear-out into side bins.  (Tr. p. 49)  Claimant performs other over-the-shoulder work in his current job such as stacking sandbags and lifting blocks of tar.  (Ex. G, p. 9)  Claimant is not under any work restrictions at this time.  (Ex. G, p. 6)

Keith Addison is the street operations supervisor for the City of Davenport.  Mr. Addison testified claimant was doing a good job in his position in the street maintenance department.  He testified that he was not aware that claimant was having any difficulties performing his job for the City of Davenport.  (Tr. p. 61)

Claimant reported to Dr. Garrels in 2004 he was having arm and shoulder problems in 2004.  (Ex. A, p. 1)  Dr. Garrels’ analysis was bilateral elbow and shoulder pain and degenerative arthritis, bilateral shoulders and elbows.  (Ex. A, p. 3)  Claimant reported a work-related lower back strain in February 2005.  (Ex. A. p. 8)  In March 2005 Dr. Garrels retuned claimant to work without restrictions for his arms, shoulders and lower back.  (Ex. A, p. 11)  Claimant returned to Dr. Garrels for treatment of bilateral epicondylitis in December 2005.  (Ex. A, p. 12)  In 2006 claimant continued to receive care for his bilateral epicondylitis and for a left groin strain.  (Ex. A, pp. 14 - 29)  Claimant was diagnosed with bilateral carpal tunnel syndrome in October 2006.  (Ex. A, p. 28)  Claimant had bilateral carpal tunnel release surgery in 2007.  (Ex. A, p. 34)  In April 2007, Dr. Garrels retuned claimant to work with no restrictions and found he was at maximum medical improvement (MMI).  (Ex. A, pp. 37, 28)

Claimant was seen by Dr. Garrels on August 3, 2010 for an injury claimant sustained on July 26, 2010 while sandbagging for the City of Davenport.  Dr. Garrels’ analysis was right rotator cuff strain and right shoulder pain, and he was placed on restrictions.  (Ex. A, p. 44)  On August 27, 2010 he reviewed an MRI and diagnosed the claimant with a right rotator cuff tear and referred claimant to Dr. Lindaman.  (Ex. A, p. 49)  

On September 20, 2010 Dr. Lindaman’s impression was,

1. Right rotator cuff tear.

2. Acromioclavicular joint osteoarthritis. 

3. Probable SLAP tear and possible biceps tendon rupture, partial.

(Ex. B, p. 12) 
On October 21, 2010 Dr. Lindaman performed surgery.  (Ex. B, p. 13)  On June 3, 2011 Dr. Lindaman stated claimant would be at MMI after work hardening was completed.  (Ex. B, p. 23) 

Claimant reported to Genesis Occupational Health on March 7, 2011 he was having pain in his left shoulder.  (Ex. A, pp. 54, 55)  On March 10, 2011 Dr. Garrels’ assessment was that the claimant had a minor shoulder strain.  (Ex. A, p. 59)  On May 31, 2013, Dr. Garrels noted claimant was at MMI for his left shoulder, had a zero impairment rating under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition and could return to regular work.  (Ex. A, pp. 62, 63)  On July 18, 2011 Dr. Garrels noted claimant was at MMI for his right shoulder, had a zero impairment rating under the AMA Guides and could return to regular work.  (Ex. A, p. 68)  Dr. Garrels confirmed his opinion about the claimant’s impairment on July 13, 2013 in a letter to defendant’s attorney.  He noted he had examined claimant on March 20, 2013 and found the claimant’s shoulder to be normal.  (Ex. A, p. 70)

On March 23, 2013, Dr. Lindaman examined the claimant and provided ratings for the right and left shoulders.  (Ex. B, pp. 24 – 26)  Dr. Lindaman’s diagnosis was: 

1) Right rotator cuff repair, healed.

2) Left shoulder rotator cuff tear, stable, continued symptoms; and

3) Right forearm numbness, etiology unclear, no functional deficit.
Dr. Lindaman provided a 16 percent AMA Guides rating for the right shoulder and a 16 percent rating for the left shoulder.  (Ex. B, p. 25)  Part of the rating Dr. Lindaman provided the claimant to the right shoulder was a result of the rotator cuff surgery he performed.  Dr. Lindaman found claimant had loss of motion in his right shoulder due to the surgery.  (Ex. B, p. 25)

Claimant was referred to physical therapy.  Claimant received physical therapy at various times from August 2010 through June 21, 2011.  (Ex. C, pp. 1 – 19)  In March 2011 claimant reported he had improved by 40 percent since the start of his therapy.  On April 7, 2011 claimant had improved to 50 percent, and a work hardening program was recommended.  (Ex. C, p. 16)  Claimant was discharged from physical therapy on June 21, 2011.  (Ex. C, p. 15)

I found the claimant’s testimony to be credible.  His testimony was consistent with the medical evidence and his deposition.  His employer viewed him as a good employee, and the record shows that claimant has been an able and hard worker in a physically demanding job for the City of Davenport.  While permanency and extent of disability was challenged by the defendant, the defendant did not significantly challenge the veracity of the claimant. 

CONCLUSIONS OF LAW

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The claimant has proven he has a permanent impairment as a result of his injury he sustained sandbagging for defendant on July 26, 2010 or the following week lifting concrete.  Dr. Garrels treated the claimant for his right shoulder, and when the condition did not improve he ordered an MRI.  The MRI showed a torn right rotator cuff.  The record is clear that the claimant tore his right shoulder rotator cuff either sandbagging or lifting concrete for the defendant.  The claimant had surgery for this injury and continues to have pain and weakness in his right shoulder.  He has lost range of motion due to the surgery.  The claimant has proven by a preponderance of the evidence that he has sustained a permanent injury to his right shoulder as a result of his work for the City of Davenport.

The claimant did not provide a medical opinion as to the causation of his left shoulder injury.  The claimant had preexisting left shoulder problems well before his July 2010 injury.  No physician addressed the causation of this injury.  Dr. Lindaman does not offer an explanation as to the cause of claimant’s left shoulder impairment in his March 29, 2013 impairment rating.  (Ex. B, pp. 24 – 26)  Claimant did not offer medical evidence that his left shoulder injury was the result of a cumulative trauma.  Claimant has not met his burden of proof that he sustained a left shoulder injury that arose out of and in the course of his employment with the City of Davenport.

I do not find Dr. Garrels’ rating of zero impairment to be convincing.  Dr. Lindaman’s March 29, 2013 examination and report is more thorough than Dr. Garrels.  Dr. Lindaman was the surgeon who performed the surgery on the claimant, saw the damage to the rotator cuff and did repair work.  I find Dr. Lindaman’s opinions to be most convincing.  Dr. Lindaman’s records show he measured the claimant’s range of motion and more carefully applied the AMA Guides.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Impairment of physical capacity creates an inference of lessened earning capacity. Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity. Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law, §§ 81.01(1) and 81.03. The loss is not measured in a vacuum. Such personal characteristics as affect the worker’s employability are considered. Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976). Earning capacity is measured by the employee's own ability to compete in the labor market. An award is not to be reduced as a result of the employer’s largess or accommodations. U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995). 
Claimant has worked for the City of Davenport since 1991 in the street maintenance department.  The claimant was employed in that position at the time of the hearing.  Claimant is performing heavy work for the defendant.  He has not seen any reduction of income due to his injury to his right shoulder.  The claimant experiences pain and weakness in his shoulder when engaged in heavy work.  The claimant is not receiving active medical treatment for his right shoulder.  Claimant does not have formal restriction.  The claimant’s work for the last 20 years has been heavy work.  The ability of claimant to obtain employment in the general labor market has been compromised.  His surgery and shoulder pain would limit some employment options.  The claimant is a motivated worker and is viewed as a good employee by defendant.  Claimant has a high school education.  Considering all of the factors of industrial disability I find claimant has a 15 percent loss of earning capacity.  This entitles claimant to a 15 percent industrial disability, 75 weeks of permanent partial disability benefits.

Claimant has requested costs in the amount of $315.89.  (Attachment to Hearing Report)  These costs are allowed under 876 IAC 4.33(3), (6) and (7).  I find them reasonable, and in my discretion I award them to claimant.

ORDER

Therefore it is ordered:

Defendant shall pay claimant seventy-five (75) weeks of permanent partial disability benefits at the weekly rate of four-hundred seventy-three and 82/100 dollars ($473.82).
Defendant shall pay any past due benefits in a lump sum and with interest.

Defendant shall pay claimant costs in the amount of three-hundred fifteen and 89/100 dollars ($315.89).
Defendant shall file subsequent reports of injury (SROI) as required by this agency pursuant to rules 876 IAC 3.1(2) and 876 IAC 11.7.  

Signed and filed this ___28th________ day of February, 2014.

   __________________________







  JAMES F. ELLIOTT
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