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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JANET KENNEDY,
  :


Claimant,
  :


  :

vs.

  :



  :                  File Nos.5015109, 5017776
KATHLEEN’S RESIDENTIAL CARE,
  :
INC.,

  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

TRAVELERS INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :     Head Note Nos.:  1100, 1108, 1400,

Defendants.

  : 

  1800, 1802,1803, 2500, 4000

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that was initiated when claimant, Janet Kennedy, filed her original notice and petition with the Iowa Division of Workers’ Compensation.  The petition was filed on March 21, 2005.  Claimant alleged she sustained injuries to her right shoulder and to her body as a whole.  (Original Notice and Petition)  Later, claimant amended her petition to include an injury to the left shoulder.  Claimant alleged the injury occurred while claimant was working on November 10, 2003.  Once again, claimant amended her petition on December 12, 2005.  Claimant added another injury date to her claim.  The date was listed as February 11, 2005.  The second alleged injury is hereby designated as File Number 5017776.
Defendants filed their answer with the Iowa Division of Workers’ Compensation on March 25, 2005.  The amended answer was filed on December 22, 2005.
The hearing administrator set the cases for hearing in Storm Lake, Iowa on January 17, 2006.  The hearing took place on the date scheduled.  The undersigned determined the record would remain open until February 17, 2006 so defendants had adequate time to schedule claimant for another independent medical examination in response to the evidence claimant provided after the discovery deadlines had expired.  The cases were fully submitted on February 20, 2006.
The undersigned appointed Ms. Sandra K. Hoyt as the certified shorthand reporter.  She is the official custodian of the records and notes.

Claimant testified on her own behalf.  Susan M. Knudson, LPN, and Shannon D. Iverson, Behavioral Programmer, testified for defendants.  The parties offered exhibits.  Exhibits A through BB were admitted as evidence in the cases.  Claimant offered CC1, CC2, and CC3 but the documents were not admitted as evidence.  Defendants offered exhibits 1 through 34.  The aforementioned exhibits were admitted.

STIPULATIONS

The parties entered into the following stipulations:

1. There was the existence of an employer-employee relationship at the time of the alleged injuries;
2. The rate of compensation to use in the event weekly benefits are ordered is $235.40 per week; and

3. The parties are able to stipulate to the allowable costs to litigate the actions.

ISSUES

The issues for determination are:

File Number 5015109:

1. Whether claimant sustained a work-related injury on November 10, 2003 that arose out of and in the course of claimant’s employment;

2. Whether the alleged injury is a cause of temporary and/or permanent partial disability;

3. Whether claimant is entitled to temporary benefits for the period from January 12, 2005 through January 18, 2005;

4. Whether the alleged injury on November 10, 2003 is a cause of permanent disability;
5. Whether claimant is entitled to permanent partial disability benefits, and if so, the extent of those permanent partial disability benefits;

6. The commencement date for any permanent partial disability benefits, if permanent disabilities are awarded; and
7. Whether claimant is entitled to medical benefits pursuant to Iowa Code section 85.27, as amended.

For File Number 5017776:
1.  Whether claimant sustained a work-related injury on February 11, 2005 that arose out of and in the course of claimant’s employment;

2. Whether the alleged injury is a cause of temporary and/or permanent partial disability;

3. Whether the alleged injury on February 11, 2005 is a cause of permanent disability;

4. Whether claimant is entitled to permanent partial disability benefits, and if so, the extent of those permanent partial disability benefits;

5. The commencement date for any permanent partial disability benefits, if permanent disability benefits are awarded; and

6. Whether claimant is entitled to medical benefits pursuant to Iowa Code section 85.27, as amended.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


This deputy after hearing the testimony, after judging the credibility of the witnesses, after reading the evidence and the post-hearing briefs, makes the following findings of fact and conclusions of law:

Claimant is 43 years old, left hand dominant and now resides in Canton, Ohio.  She is a smoker.  She moved to Canton in June 2005 because of domestic discord.  Claimant testified she had been a victim of domestic abuse for 23 years.
Prior to her move to Canton, claimant lived in Emmetsburg, Iowa with her husband and one minor child.  Claimant and her husband operated a local motel, laundry and trailer park for approximately five years.  In addition to assisting with the duties required at the motel, claimant worked full time. 
Claimant graduated from high school in 1981.  She is certified as a nursing assistant, (CNA).  Claimant also has some credit hours towards a certificate as a licensed practical nurse.  Claimant has experience as a home health aide for the elderly.  She also worked at the Emmetsburg Care Center as a CNA.   During her employment at that care facility, claimant worked primarily with ambulatory residents.  
Records at the Iowa Division of Workers’ Compensation indicate claimant alleged she sustained a work injury at the Emmetsburg Care Center on March 21, 1999.  The File Number is 1380362.  Claimant sustained a sacral joint injury to her right lower back.  (Exhibit W-12)  Medical benefits were paid in the amount of $31,656.00.  Some weekly benefits were paid from April 20, 1999 until July 11, 2000.  
Later, claimant alleged she sustained another work-related injury at the Emmetsburg Care Center.  Claimant listed the alleged injury date as November 30, 2000.  The File Number is 1244707.  Claimant settled her claim with the Emmetsburg Care Center pursuant to a special case settlement for $6,469.50.  The settlement was approved by then Commissioner Michael Trier on August 15, 2002.
Next, claimant worked full time as an orderly at Kathleen’s Residential, Care, Inc.  “Kathleen’s” is a residential care facility for mentally challenged individuals.  Claimant commenced her employment on October 11, 2000.  Her duties included bathing and dressing clients, interacting socially with the residents, passing medications to residents, assisting with meals and laundry, driving individuals to appointments with physicians, controlling the behavior of the residents when combative, and performing some cleaning duties such as mopping and laundry.  The required duties are listed in exhibit 30.  At the time of her separation from Kathleen’s, claimant was earning $9.00 per hour and $13.50 per hour for any overtime worked.  At the time of the alleged work injuries, claimant’s gross earnings were $327.86 per week.
Claimant alleged she sustained a work‑related injury to her right shoulder on August 18, 2001.  Claimant testified she tripped and fell and landed on both arms.  Management at Kathleen’s directed claimant to Alexander Pruitt, M.D.  On November 14, 2001, Dr. Pruitt performed a “Diagnostic arthroscopy with partial excision of the labrum, subacromial decompression, distal clavicle excision/Mumford, subacromial bursoscopy.”  (Exhibit 1)  

Dr. Pruitt diagnosed claimant with an “Anterior inferior labral tear with some separation and bleeding along the anterior inferior aspect of the glenoid with an incomplete small soft tissue Bankart and impingement of the right shoulder.”  (Ex. 1)  The surgeon restricted claimant from using her right arm above waist level for a period of time.  (Exhibit C-40)  Claimant testified she lost one day from work.  Dr. Pruitt determined claimant reached maximum medical improvement on July 3, 2002.  The surgeon did not impose permanent restrictions.  Dr. Pruitt rated claimant as having a two percent permanent partial impairment rating to the right upper extremity.  (Ex. A-15)  Claimant returned to work at Kathleen’s in the same position she had held prior to the right shoulder injury on August 18, 2001.

With respect to the alleged injury on November 10, 2003, claimant testified she injured her right shoulder while performing cleaning and laundry duties.  Claimant stated she was cleaning the showers.  She pulled a bag of laundry from a 50 gallon barrel.  The bag stuck in the barrel and claimant had to pull and tug to release the laundry bag from the container.  Claimant testified she experienced a sharp pain in her right shoulder.  Claimant became nauseous; she took two Tylenol tablets but had to leave her shift prior to its completion.

Susan M. Knudson testified she is a licensed practical nurse.  She testified she  is the supervisor at Kathleen’s.  Nurse Knudson testified no new work injury was reported to her by claimant.  While claimant testified she did not complete a first report of injury for the insurance carrier, exhibit BB 1 is a copy of a first report of injury that was received in the insurance carrier’s office on December 22, 2003.  According to Exhibit B1, the preparer’s name is listed as Sue Knudson and the date the employer had knowledge of the injury is listed as November 19, 2003.  (Ex. BB1)

On December 1, 2003, claimant underwent a right shoulder arthrogram with a MRI.  (Ex. G-2)  Charles A. Crouch, M.D. provided the radiology report.  He opined:
IMPRESSION:

1. Blunting of the posterior and inferior aspect of the glenoid labrum.  This may be post operative but labral tear cannot be excluded and clinical correlation is advised.

2. No evidence for an intraarticular loose body.
3. No evidence for full or partial thickness rotator cuff tear.

(Ex. G-2)


Defendants desired an independent medical examination for claimant in order to assess the cause of claimant’s right shoulder condition.  Lawrence Donovan, D.O., examined claimant on March 25, 2004 for right shoulder complaints relating to the alleged injury of November 10, 2003.  Dr. Donovan prepared a report on the same date.  The independent medical examiner opined in relative part:

Based upon a description of the patient’s work activities, it is my medical opinion that those work activities in and of themselves are probably not responsible for the onset of her shoulder pain, given the fact that she did not have a single injury to her shoulder and does not perform highly repetitive shoulder activities on a regular basis that in my opinion would be sufficient to result in shoulder pain.

In addition, the patient’s MRI scan does not show evidence of any significant rotator cuff tendinitis, rotator cuff tear or labral injury.  Therefore, the patient does not appear to have any objective documentation that there has been any structural injury that can be attributed to her work activities.

(Ex. 5-4)


On January 12, 2005, Dr. Pruitt performed a partial excision of claimant’s labrum and a decompression Mumford right shoulder.  (Ex. I-4 and I-15)  Claimant engaged in rehabilitation following the surgical procedure.  Dr. Pruitt returned claimant to work on January 19, 2005 with restrictions of no lifting and no work above claimant’s waist level.  (Ex.  I-16)

Claimant participated in physical therapy.  She complained of pain in the left shoulder.  Claimant related to Dr. Pruitt; she was overusing her left shoulder since the right shoulder was painful.  (I-4)  Claimant testified her left shoulder would not stop hurting her.  She described her pain as burning.  Claimant explained there were popping and cracking noises too.  Dr. Pruitt noted CA ligament tenderness, positive biceps tendonitis, positive impingement sign, positive empty can sign.  (Ex. I-4)
As a consequence of the surgeon’s findings, claimant underwent a left shoulder MRI.  (Ex. D-1)  The results of the MRI showed:
1. Partial rotator cuff tear with increased signal in the supraspinatus tendon best shown on coronal slice #7 and 8.

2. Fluid superior to the supraspinatus tendon.

3. Mild joint effusion.

(Ex. D-1)

Dr. Pruitt injected claimant’s left shoulder with Lidocaine, Maracaine, Dexamethasone and Solu-Medrol.  (Ex. 7)  Claimant was placed on Celebrex.  Dr. Pruitt ordered aggressive therapy for claimant.  He diagnosed claimant with a partial thickness tear of the left shoulder.  (Ex. I-20)  On April 22, 2005, Dr. Pruitt restricted claimant from overhead work and claimant was to refrain from pushing and pulling more than 20 pounds.  (Ex.  I-1) The restrictions were temporary in nature.  (Ex. 8)  Relafen was prescribed.  Dr. Pruitt last examined claimant for her alleged bilateral shoulder condition on May 11, 2005.  Claimant continued to work at Kathleen’s until she terminated her employment on June 9, 2005.  The termination was related to domestic discord and not because of any work injury.

On July 18, 2005, claimant commenced employment at VOCA/Res Care in Massillon, Ohio.  The facility is designed to house mentally challenged individuals.  For her services, claimant was compensated at the rate of $8.05 per hour.  Claimant testified she injured her low back at VOCA on July 27, 2005.  The injury occurred just nine days after claimant commenced her employment with the new employer.

On July 28, 2005, claimant self-referred herself to K.W. Nam, M.D., family physician.  (Ex. 15)  Claimant related to the physician, she had pulled her back at work while she was lifting a patient into the shower.  (Ex. 18-3)  Dr. Nam diagnosed claimant with a low back strain.  (Ex. 18-3)  Medications and physical therapy were prescribed.  Claimant underwent 20 physical therapy sessions.  The therapeutic modalities consisted of ultrasound, hot packs with electrical stimulation and a mobility/strengthening exercise program.  (Ex. 22)

Claimant presented to the emergency room of the Aultman Health Foundation in Canton, Ohio on August 12, 2005.  Mr. Rick Stalnaker, PA-C diagnosed claimant with “Acute lumbar strain, radicular syndrome.”  (Ex. 20-2)  Allan Atienza, M.D. diagnosed claimant with “Acute exacerbation of chronic back pain.”  (Ex. 20-3)  

On August 18, 2005, claimant filed a request for temporary total compensation from the Ohio Bureau of Workers’ Compensation.  (Ex. 13)  She indicated on her claim form that she had pulled her back at work.  (Ex. 13-2)  Dr. Nam restricted claimant from working.  (Ex. 15)  Claimant testified she received two monthly checks for temporary benefits from the Ohio Bureau of Workers’ Compensation.  Each check was in the amount of $927.00.

On September 15, 2005, claimant presented for a MRI.  (Ex. 21)  Steven F. Sands, M.D., interpreted the results as:
IMPRESSION:

Mild L5-S1 disc degenerative changes.  Small central disc herniation resulting in fairly mild impression on the anterior thecal sac without a significant centralization or canal stenosis.

Abnormality superior T12 vertebral body may represent early Schmorl’s node formation with adjacent reactive marrow edema or perhaps subacute bone injury.  More likely than other active process.  Suggest interval follow up MR evaluation.  
Area of questioned marrow abnormality S2 vertebral body laterally on the left may be related to plane of imaging.  This could be further clarified with formal MR evaluation of the sacrum.  This should include STIR imaging.

(Ex. 21-1 and 21-2)

Douglas Yeakel, M.D., an orthopedist at Spectrum Orthopaedics, examined claimant on September 23, 2005 for a lumbar spinal condition.  Dr. Yeakel diagnosed claimant with a “Lumbosacral strain.”  (Ex. 27-2)  Dr. Yeakel returned claimant to light‑duty work on September 26, 2005.  (Ex. 27-2)  Claimant returned to Spectrum for follow up care of her lumbar spine.  (Ex. 27-3)  At the time of her arbitration hearing, no surgery had been recommended for claimant’s spinal condition.  Claimant did not treat at Spectrum for any right or left shoulder complaints.

Claimant believed she could no longer perform her duties at VOCA.  As a result, claimant obtained employment at the Comfort Care Company as a home health care worker.  Claimant testified she commenced employment on November 1, 2005 at the hourly rate of $7.50 per hour.  The work was not full‑time employment.  The hours varied.  If there were no clients to attend, then claimant did not work.

The present defendants desired another independent medical examination.  Richard J. Reichert, M.D., M.P.H. examined claimant on November 15, 2005.  Dr. Reichert opined claimant’s right shoulder condition was not related to any alleged injury on November 10, 2003.  Moreover, Dr. Reichert opined claimant was not in need of permanent work restrictions for her right shoulder.  (Ex. 28-7)  Dr. Reichert rated claimant as having a permanent impairment to the whole body in the amount of seven percent according the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  However, Dr. Reichert indicated, he observed claimant exiting the medical office and from the doctor’s observations, there were discrepancies between claimant’s demonstrated abilities and her observed abilities.  (Ex. 28-6)  

On December 5, 2005, claimant was examined by James E. Lundeen, Sr., M.D., and CIME for the purpose of rendering an independent medical examination.  Dr. Lundeen was selected by counsel for claimant.  Dr. Lundeen determined that both the right and the left shoulder conditions were related to claimant’s employment at Kathleen’s on November 10, 2003 and February 11, 2005 respectively.  Dr. Lundeen imposed a permanent lifting restriction of no lifting with the right shoulder greater than 20 pounds.  (Ex. U-7) The evaluator indicated he relied on Table 16-3, page 439, of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, in order to rate claimant’s right shoulder.  (Ex. U-6)  Dr. Lundeen opined claimant had a 23 percent permanent impairment to the whole person.  Dr. Lundeen deemed 13 percent of the impairment rating to be the result of the second shoulder injury on November 10, 2003 and 10 percent of the impairment rating to be the result of the first injury on August 18, 2001.

With respect to the left shoulder injury, Dr. Lundeen indicated he relied on figure 16-40 on page 476 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  Dr. Lundeen calculated a permanent impairment to the left shoulder in the amount of 13 percent to the whole person.  (Ex. U-8)  When Dr. Lundeen combined the ratings for the right and left shoulders, he reached a combined rating of 33 percent to the whole person, (Ex. U-8)

Dr. Reichert then evaluated claimant’s left shoulder on January 5, 2006.  X-ray testing was performed on January 9, 2006.  The x-rays were interpreted by Michael Mader, M.D.  Dr. Mader opined, “No fracture or dislocation is evident.  No other significant abnormality is seen.”  

Dr. Reichert indicated there was evidence to support a finding of a seven percent permanent partial impairment rating for the left shoulder.  However, Dr. Reichert did not relate claimant’s left shoulder condition to a work injury on February 11, 2005 at Kathleen’s.  (Ex. 29-3)  The examining physician wrote in his report of January 10, 2006:
It is this examiner’s opinion, within a reasonable degree of medical certainty, that this individual’s pathology identified on MRI testing (i.e. partial rotator cuff tear) is not related to the injury sustained at Kathleen’s Residential Care on 02/11/05.  Specifically, the mechanism of injury which would be expected to cause a partial rotator cuff tear would be that of direct trauma related to the shoulder.  This individual states that her left shoulder symptomatology is related to overcompensation for the right shoulder’s limitations.  It is noted this individual is left-handed by nature.  Therefore, I do not believe that any excessive work caused by limited use of the nondominant upper extremity would cause the partial rotator cuff tear identified on MRI testing.  Rather, it is this examiner’s opinion, within a reasonable degree of medical certainty, that most likely her identified condition within the left shoulder is related to chronic deterioration and/or preexisting or otherwise unidentified trauma to the left shoulder.
(Ex. 29 p. 3)


Dr. Pruitt agreed with Dr. Reichert’s rating of seven percent.  Dr. Pruitt agreed no permanent restrictions for the shoulder were necessary.  (Ex. 8)

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The first issue to discuss is whether claimant sustained an injury which arose out of and in the course of his employment.  In a recently decided case by the Iowa Supreme Court, Meyer v. IBP, Inc., _____ N.W.2d ______, (Iowa 2006), Justice Cady wrote in relevant portion regarding the meaning of “arises out of” and “in the course of employment”.  He stated:
Thus, the “course of employment” element is satisfied when the injury “Takes place within the period of employment, at a place where the employee reasonably may be, and while the employee is fulfilling work duties or engaged in doing something incidental thereto.”  1 Larson at 12.1.  In other words, the injury and the employment must “coincide as to time, place, and circumstances.”  Thayer v. State, 653 N.W.2d 595, 600 (Iowa 2002) (citing Meade, 642 N.W.2d at 243-44).  This element examines the work period on the date of the injury, the place of the injury, and the activities the worker was engaged in at the time of the injury.  See generally:  3 Larson chs. 12-17, at 12-1 to 17.41 (devoted to principles such as the “going and coming” rule, dual-purpose rule, and deviation rule).

On the other hand, the “arising out of” employment element has a different focus.  It means there must be a “causal relationship” between the employment and the injury.”  Koehler Elec. V. Wills, 608 N.W. 2d 1, 3 (Iowa 2000).  Although we have attached a causation label to this element from time to time, it has a special definition in workers’ compensation law.  The element requires that the injury be a natural incident of the work, meaning the injury must be a “’rational consequence of the hazard connected with the employment.’” Id. at 3-4 (quoting 2800 Corp. v. Fernandez, 528 N.W.2d 124, 128 (Iowa 1995).  “’In other words, the injury must not have coincidentally occurred while at work, but must in some way be caused by or related to the working environment or the conditions of …employment.’”  Id. at 3 (quoting Miedema, 551 N.W.2d at 311); see 1 Larson at 9-1 (“Injuries arising out of risks or conditions personal to the claimant do not rise out of the employment unless the employment contributes to the risk or aggravates the injury.”).

Justice Cady continued in the Meyer case:

Under the arising-out-of element decided by the commissioner, Meyer was only required to “prove that a condition of his employment increased the risk of in jury.”  Koehler Elec., 608 N.W. 2d at 5; accord Miedema, 551 N.W.2d at 311 (“Miedema fails to establish that use of Dial’s restroom exposed him to any increased risk of injury.  Rather, any risk of back injury associated with use of Dial’s toilet seems to have been singular to Miedema and is not causally connected to the conditions of the restroom facilities.”); 1 Larson section 3.03, at 3-4 (stating that under the increased-risk doctrine, a test for determining whether an injury arose out of the employment, “the distinctiveness of the employment risk can be contributed [to] by the increased quantity of the risk that is qualitatively not peculiar to the employment”).  Thus, Meyer could have had a predisposition to develop carpal tunnel syndrome prior to beginning his employment with IBP.  Yet, if the injury manifested during his first minute of popping tongues as an IBP employee, it still would have arisen out of his employment because his job duties with IBP, as shown by the record, increased the risk that carpal tunnel syndrome would manifest.  See:  Koehler Elec., 608 N.W.2d at 5.  Accordingly, properly applied to the facts, our law reveals Meyer satisfied the arising-out-of element as a matter of law.  Contrary to the conclusion of the commissioner, this element does not support a denial of compensation.  Id at _____. 

Claimant is a credible witness.  The undersigned deputy makes an express finding concerning claimant’s credibility.  She exhibited a propensity to tell the truth.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467, 471 (Iowa 1990).  This deputy has weighed the proffered testimony and determined its credibility.  Id. at 471, citing, Catalfo v. Firestone Tire & Rubber Co., 213 N.W.2d 506, 509 (1973). 

This deputy has taken into consideration all of the evidence presented to her.  The undersigned has given more weight to the testimony of some witnesses as opposed to the testimony of other witnesses.  Determining credibility is the duty of a deputy in every case.  

The undersigned did not find Nurse Knudson to be credible.  She was the supervisor at Kathleen’s.  She did not recall much about the events surrounding claimant’s reported injury.  Nurse Knudson testified the injury was not reported to her.  She had no recall about an event involving the laundry.  Nevertheless, the first report of injury demonstrates Nurse Knudson prepared the report for the insurance carrier.  Nurse Knudson did not have a sharp memory about the events in question.  She even testified she “did not remember exactly what occurred on November 10, 2003.” 

On the other hand, claimant testified about the duties she was performing at Kathleen’s when she experienced a sharp pain in the right shoulder.  The duties at hand were regularly performed by claimant.  Claimant detailed how she had to pull a large laundry bag from a 50 gallon barrel.  She explained how the bag was crammed into the barrel and how the bag required force to remove it from the container.  Claimant testified she had instant pain and nausea.  Claimant reported the injury to her supervisor.  Her supervisor, Nurse Knudson obviously did not pay much attention to claimant’s complaints.  Claimant even testified she had to leave her shift before its completion because she had penetrating right shoulder pain.  The condition of claimant’s employment gave rise to the right shoulder injury.  The work duties increased the risk to claimant’s right shoulder.
Likewise, claimant testified her left shoulder began to hurt due to its overuse.  Claimant testified she was trying to use her left shoulder because she did not want to re-injure her right shoulder.  Claimant testified she reported her left shoulder pain to Dr. Pruitt in February 2005.  

Then there were the medical opinions of Dr. Pruitt.  His opinions regarding causation supported the conclusion that claimant’s right shoulder condition was related to her employment at Kathleen’s.  Dr. Pruitt opined the following relative to causation: 

Patient is a white female that has come back to see us for follow-up of her right shoulder pain.  A couple of years ago we operated on her shoulder and had to use tacks in her shoulder and when she re-injured it about a year ago, they were thinking that maybe she had a clip or something that she broke off.  We got a MRI arthrogram on her to make sure there was nothing that was broken off.  There was no evidence of anything to do with her old injury.  This was a completely new injury because she had been doing so well.

(Ex. I-8)


Dr. Pruitt not only related claimant’s injury on November 10, 2003, to claimant’s right shoulder injury, he also related the left shoulder injury to the injury on November 10, 2003.  Dr. Pruitt discussed claimant’s left shoulder in his report of February 23, 2005.  At that time Dr. Pruitt wrote:
Her second problem today is her left shoulder.  She is having some pain in that and she says that she is using it more and more because her right shoulder was giving her problems.  It has gotten worse.

(Ex. I-4)


Dr. Lundeen reinforced the opinion of Dr. Pruitt regarding the cause of claimant’s left shoulder condition.  In the report of January 10, 2006, Dr. Lundeen opined:

Ms. Kennedy’s left shoulder problems developed due to overuse due to her right shoulder impairment.  The November 10, 2003 was the substantial aggravating cause.  When a claimant who has an injury performs activities of daily living, the patient’s normal tendency is to use the “uninjured” body part to compensate for the injured body part, in this case shoulder/arm.

(Ex. U-7)


The undersigned accorded more weight to the opinions of Dr. Pruitt than to the opinions of Dr. Donovan or Dr. Reichert.  Dr. Pruitt was more familiar with claimant’s condition than were the other physicians.  Dr. Pruitt had performed two surgeries on claimant’s right shoulder.  He had been treating claimant since 2001.  He treated the left shoulder as well.  Over the course of nearly four years, he had examined claimant on numerous occasions.  Dr. Pruitt had observed claimant’s right shoulder vis-à-vis the arthroscope.  He had reviewed the MRI tests too.  Dr. Pruitt had ordered the physical therapy and was knowledgeable about the activities claimant could and could not perform.  Dr. Lundeen’s opinions bolstered the opinions of Dr. Pruitt.  The undersigned did not accord the same weight to the opinions of Dr. Donovan and Dr. Reichert.  They did not examine and observe claimant over the duration of her treatment.  Dr. Donovan has testified before this agency on numerous occasions.  Generally, he is called to testify on behalf of defendants.  His reputation as a doctor for defendants is well known in the workers’ compensation community.  His opinions in the present case are wholly consistent with his reputation.


In light of the foregoing, it is the determination of the undersigned, claimant’s right and left shoulder conditions arose out of and in the course of claimant’s employment on November 10, 2003.  Both conditions were caused by the same incident.  The left shoulder injury is the direct result of the right shoulder condition.  The left shoulder injury relates back to the original date of injury rather than to the date of February 11, 2005 when claimant discussed the left shoulder with Dr. Pruitt.  Claimant takes nothing in File Number 5017776.

Claimant is requesting healing period benefits for the period from January 12, 2005 through January 18, 2005.  
Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

During this one week time frame, claimant had surgery on the right shoulder followed by a period of recuperation.  She was in a period where there was a reasonable expectation of improvement of the disabling condition.  Defendants are liable for one week of healing period benefits at the at the stipulated weekly benefit rate of $235.40 per week.  

Permanency is the next issue to address in the present case.  Claimant has proven by a preponderance of the evidence that she has sustained a permanent condition to her shoulders.  Dr. Reichert and Dr. Pruitt believed there was sufficient evidence to establish that claimant had a permanent partial impairment in the amount of 7 percent.  Dr. Lundeen determined there was a permanent impairment in the amount of 23 percent.  Dr. Donovan did not provide an impairment rating.  
Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.


Dr. Lundeen imposed a 20‑pound lifting restriction for the right shoulder.  (Ex. U‑7)  Neither Dr. Reichert nor Dr. Pruitt imposed restrictions for the right shoulder.  Dr. Reichert discussed limiting the use of the left shoulder in the report of January 10, 2006.  The evaluator reported the following restrictions were appropriate:
A. Limit use of the left arm.

B. Limit reaching above shoulder level with the left arm.

C. Limit lifting with the left arm as tolerated.

(Ex. 29-3)


Experience teaches the undersigned that a worker with multiple shoulder injuries should avoid repetitive work above the shoulder height level.  Claimant is no longer suited to handle positions where she is frequently required to lift above her head or where she is assigned duties that require her to pull and tug with her arms.

Kathleen’s had full‑time work available to claimant.  Claimant successfully performed the work assigned until she voluntarily moved to Ohio on June 9, 2005.  But for her decision to leave, claimant would still be employed at Kathleen’s.  The termination from Kathleen’s had nothing to do with claimant’s injuries to her shoulders.  At the time of her termination, claimant was earning $9.00 per hour.  In Ohio, claimant was earning from $7.50 to $8.00 per hour for the same type of work.  Obviously, when claimant moved from Iowa, she believed she was qualified to perform the duties of an orderly or a CNA even though the duties required manual labor.  Otherwise, she would not have commenced employment as a CNA in Ohio.

It is the determination of the undersigned, claimant has sustained a 20 percent permanent partial disability as a result of her work injury on November 10, 2003.  The commencement date for the permanent partial disability benefits is May 11, 2005.  This date reflects the final time, Dr. Pruitt examined claimant for either right or left shoulder complaints.  Defendants shall pay unto claimant 100 weeks of permanent partial disability benefits at the stipulated weekly benefit rate of $235.40 and said benefits are owed from May 11, 2005.  Interest is due on unpaid amounts and at the rate allowed by law.

The next issue to address is the matter of medical benefits pursuant to Iowa Code section 85.27, as amended. 
The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening 1975).


Claimant included in the exhibits various medical bills, including bills for prescriptions.  A summary of the medical charges was attached to the hearing report.  The medical bills related to claimant’s bilateral shoulder condition.  Defendants are liable for the same.  


The final issue to address involves the imposition of penalty benefits pursuant to Iowa Code section 86.13.  
Section 86.13 permits an award of up to 50 percent of the amount of benefits delayed or denied if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse.  The standard for evaluating the reasonableness of defendants' delay in commencement or termination is whether the claim is fairly debatable.  Where a claim is shown to be fairly debatable, defendants do not act unreasonably in denying payment.  See Stanley v. Wilson Foods Corp., File No. 753405 (App. August 23, 1990); Seydel v. Univ. of Iowa Physical Plant, File No. 818849 (App. November 1, 1989).  Imposition is mandatory when there has been any unexplained delay or denial.  The burden of showing cause for any delay or denial is on the employer.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254 (Iowa 1996).

In the present case, penalty benefits are not imposed.  It was not unreasonable for defendants to deny payment.  Claimant had sustained a prior right shoulder injury in 2001.  Defendants believed claimant’s problems in 2003 related back to the injury in 2001.  Initially, even Dr. Pruitt opined the right shoulder condition in 2003 was related to the surgery he performed in 2001.   Likewise, the left shoulder condition was fairly debatable, given the fact, there was no traumatic injury that occurred at work.
ORDER

THEREFORE, IT IS ORDERED:

In File Number 5017776:

Claimant takes nothing from these proceedings.

In File Number 5015109: 

Defendants shall pay unto claimant one hundred (100) weeks of permanent partial disability benefits at the stipulated weekly benefit rate of two hundred thirty-five and 40/100 dollars ($235.40) per week and commencing from May 11, 2005.

Accrued benefits shall be paid in a lump sum, together with interest as allowed by law.

Defendants shall also pay unto claimant one (1) week of healing period benefits for the period from January 12, 2005 through January 18, 2005 and said benefits shall be paid at the stipulated weekly benefit rate of two hundred thirty-five and 40/100 dollars ($235.40) per week.
Defendants are liable for section 85.27 medical benefits, as detailed in the summary and attached to the hearing report.
Costs, as allowed by law, are assessed to defendants.

Defendants shall file all requisite reports in a timely manner.

Signed and filed this __4th ___ day of October, 2006.

   ________________________






        MICHELLE A. MCGOVERN







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Thomas W. Lipps

Attorney at Law

PO Box 575

Algona,  IA  50511-0575

Mr. Thomas M. Plaza

Attorney at Law

PO Box 3086

Sioux City,  IA  51102-3086

MAM/kjf

