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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GARY DOBBE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :              File Nos. 5022347 & 5026063
QUAKER OATS COMPANY,
  :



  :                PARTIAL  COMMUTATION

Employer,
  :



  :                           DECISION
and

  :



  :

ACE-CIGNA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                  Head Note No.:  3303.20
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Gary Dobbe, filed a petition for partial commutation of benefits owed by Quaker Oats Company, employer, and ACE-CIGNA, insurance carrier, both as defendants.  Claimant was found permanently and totally disabled by an appeal decision entered March 19, 2010.  After seeking judicial review with the district court, the district court affirmed on January 10, 2011.  The court of appeals affirmed by a decision dated September 8, 2011.  The supreme court denied further review of the matter on November 8, 2011.  

The case came on for hearing before Deputy Workers’ Compensation Commissioner, Erica J. Elliott, on March 30, 2012, in Cedar Rapids, Iowa.  The record consists of joint exhibits 1 through 9 and the testimony of the claimant.  The parties filed post-hearing briefs, the matter being fully submitted on April 20, 2012.  

ISSUE
The sole issue presented is whether claimant has established that a proposed partial commutation of all but one week of the previously awarded permanent total disability benefits is in his best interest.

FINDINGS OF FACT

The undersigned, having heard the testimony and considered the evidence in the record, finds: 

Claimant’s testimony was consistent, his demeanor was good, and his body position and eye contact were indicative of a truthful witness.  Claimant is found credible.

Claimant was 64 years of age on the date of hearing.  Claimant is a high school graduate.  Claimant received an award of permanent total disability benefits from the defendants as a result of a work-related injury suffered on May 4, 2007.  He has not been employed since his employment with defendant-employer ceased.  Defendants have paid claimant weekly benefits through the date of hearing and continue to pay those weekly benefits.  Claimant receives weekly permanent total disability benefits in the amount of $711.11, for a total monthly income of $1,896.00 after deduction of one-third in attorney fees.  Claimant receives Social Security disability benefits in the amount of $1,720.00 per month and has received these benefits since 2007.  Claimant was uncertain of the impact, if any, that a grant of partial commutation funds would have upon his Social Security disability benefits.  Claimant receives $50.00 per month in long-term disability benefits; these benefits were offset by receipt of workers’ compensation and Social Security disability benefits.  Finally, claimant receives a pension from defendant-employer in the amount of $1,525.00 per month.  Claimant’s total monthly income is approximately $5,191.00.  (Claimant’s testimony; Exhibit 4, page 2; Ex. 5, p. 17; Ex. 9, p. 1)  Claimant is a Medicare recipient.  (Ex. 4, p. 3; Ex. 5, p. 18)  Claimant volunteers at the Veteran’s Administration hospital and also assists an elderly friend with her daily activities and errands.  (Ex. 5, pp. 6, 17-18)

Claimant is single, having divorced in 1980, and the father of three adult children and grandfather of eight grandchildren.  Although claimant admitted to assisting his adult children financially when necessary, he denied providing financial support on a routine or regular basis.  Claimant testified that generally his financial support of his children takes the form of purchasing items, such as rock for his daughter’s driveway in the amount of $1,200.00, a washer and dryer for his son totaling $1,100.00, and tools for his other son in the amount of $1,500.00 and $1,000.00 in cash to assist this son in getting through a difficult time.  Claimant resides alone in a house on 18th Street in Cedar Rapids, Iowa.  Claimant owns the residence and has resided there for approximately 20 years.  Claimant has a mortgage on his home and makes monthly mortgage payments of $490.00.  The interest rate on his mortgage is 4.4 percent.  (Claimant’s testimony; Ex. 4, p. 17; Ex. 5, pp. 16, 25; Ex. 8, pp. 1-2)  Claimant has begun a project remodeling his kitchen; his son is performing the remodeling work.  (Ex. 5, p. 5)  Claimant estimated the value of his property at approximately $75,000.00; by an affidavit completed in March 2012, claimant stated the appraised value of the residence as $58,645.00.  (Claimant’s testimony; Ex. 9, p. 1)   

In addition to his personal residence on 18th Street, claimant also owns a residence located on Ellis Boulevard in Cedar Rapids, Iowa.  Claimant purchased this property as an investment property for $22,000.00.  (Claimant’s testimony; Ex. 4, p. 9)  In 2008, many areas of Cedar Rapids were inundated with flood waters, including the Ellis Boulevard house.  (Claimant’s testimony)  The Ellis Boulevard residence sustained significant damage and was stripped to the “shell” of the residence, requiring significant construction repair.  (Ex. 5, p. 22)  In order to pay for the purchase of the home and repairs, claimant paid certain costs out of pocket and obtained a loan in the amount of $24,000.00.  The loan carries a 4.4 percent interest rate.  (Ex. 5, pp. 22-23)  

While claimant provides the financial support for the investment property, the day-to-day operations are handled by claimant’s son.  Claimant testified his son has construction experience.  (Claimant’s testimony; Ex. 5, p. 22)  At the time of hearing, claimant estimated he had invested approximately $55,000.00 in the Ellis Boulevard home, representing the $22,000.00 purchase price plus over $30,000.00 in materials and labor.  Claimant estimated additional expenditures of approximately $20,000.00 to complete the project.  These expenditures represent payment for flooring, cabinetry, and a portion of siding.  Claimant anticipates completion of the project by fall of 2012.  At completion of the project, claimant believes his total investment in the Ellis Boulevard property will be $75,000.00.  (Claimant’s testimony) 

Claimant testified that some houses in the neighborhood of the Ellis Boulevard residence may be demolished by the City of Cedar Rapids.  Claimant attributed these actions to homeowners abandoning these residences after the flood.  The two houses located on either side of the Ellis Boulevard residence may potentially be demolished.  Claimant indicated he has considered purchasing one of these empty lots, if he could negotiate what he deemed to be a satisfactory deal.  (Claimant’s testimony)     

Upon completion of the rehabilitation project, claimant intends to sell the Ellis Boulevard property.  Claimant and his son will split the proceeds of the sale evenly.  Claimant alone bears the financial burden in the event the sale is not profitable.  (Claimant’s testimony; Ex. 5, pp. 23-24)  By an affidavit authored by claimant in March 2012, claimant stated the appraised value of the Ellis Boulevard residence as $48,589.00.  (Ex. 9, p. 1)  Claimant stated prior to the flood, the Ellis Boulevard residence assessed at approximately $85,000.00.  (Claimant’s testimony)  There has not been a recent appraisal of the Ellis Boulevard property; however, claimant indicated a personal friend, a retired realtor, believes the completed Ellis Boulevard residence would not represent a difficult sale and could fetch between $125,000.00 and $135,000.00.  Claimant testified that he personally anticipates selling the property for $100,000.00, perhaps more.  He based his estimate upon discussions with a personal friend who owns rental properties in the same area as the Ellis Boulevard residence.  (Claimant’s testimony; Ex. 5, p. 23)

Claimant’s other notable monthly expenses include standard automobile and household utilities and expenses.  Claimant’s monthly expenses include a $710.00 payment on two automobile loans.  (Ex. 8, pp. 1-2)  Claimant’s monthly expenses also include:  $90.00 car insurance; $100.00 homeowner’s insurance; $130.00 residential gas and electric charges; $50.00 water and garbage; $135.00 property taxes; $85.00 telephone service; $125.00 television service; $35.00 internet service; $200.00 vehicle gasoline; $500.00 food; $125.00 medical expenses; $50.00 personal care; $40.00 entertainment; $100.00 clothing; $35.00 charitable contributions; and $250.00 in gifts.  In total, claimant stated his average monthly expenses as $3,250.00.  (Ex. 8, pp. 1-2) 

Claimant denied drinking or significant gambling.  (Claimant’s testimony)  

Claimant described his mortgages and vehicle loans as his most significant debts.  In total, claimant testified he carries a loan balance of approximately $55,000.00 on both houses.  Although he has multiple credit cards in his name, claimant does not carry a balance on these cards.  Instead, claimant pays the balance on each card monthly, averaged as approximately $250.00 per month.  (Claimant’s testimony; Ex. 4, pp. 5, 7; Ex. 5, p. 25; Ex. 7, pp. 30-78)

Claimant remains under the care of both his personal physician and a physician chosen by defendants to treat his back condition.  He continues to receive treatment for depression, which he described as well-managed by the use of Prozac.  (Claimant’s testimony)  Claimant continues to take medication attributable to his work-related injury, depression, and other personal health matters.  (Ex. 4, pp. 13, 15; Ex. 5, p. 19)  With the exception of his work-related injury and depression, claimant testified he is in otherwise “very good” health.  (Claimant’s testimony)  

Claimant’s assets include the residences on 18th Street and Ellis Boulevard, as well as savings, checking, and investment accounts.  As of March 2012, claimant maintained investments managed by Heartland Investment Associates, consisting of a rollover IRA totaling nearly $130,000.00, a Roth IRA totaling nearly $15,000.00, and other investments of approximately $500.00.  Claimant also maintained approximately $155,000.00 in an account managed by Hartford Leaders Plus.  Claimant testified he becomes eligible to receive disbursements from his IRAs and annuity at age 65.  Also as of March 2012, claimant maintained savings and checking account balances of nearly $125,000.00.  (Claimant’s testimony; Ex. 9, p. 2)  Claimant owns 25,000 shares of common stock in an internet company named ISpottedYou.com, Inc.  Despite an initial investment in ISpottedYou.com, Inc., of $11,000.00 and his continued ownership of this stock, claimant believes he has effectively lost this investment.  (Claimant’s testimony; Ex. 4, p. 9; Ex. 5, p. 20; Ex. 7, pp. 79-80)  Claimant believes he has a life insurance policy valued at approximately $120,000.00, which lists his daughter and two sons as beneficiaries.  Claimant testified he does not intend to seek employment in the future.  (Claimant’s testimony)

Claimant has engaged the services of financial advisor, Edward Luebe.  Mr. Luebe is the executive vice president and chief financial officer of Heartland Investment Associates (Heartland).  Mr. Luebe assists claimant with his current investments managed by Heartland; he has served in this capacity since approximately 2002.  Claimant testified he invested approximately $100,000.00 with Mr. Luebe in 2009 and these funds have grown to approximately $150,000.00.  (Claimant’s testimony; Ex. 5, pp. 20-21)  Claimant testified he has discussed with Mr. Luebe the possibility of investing a portion of the partially commuted funds, if granted.  Claimant testified Mr. Luebe recommended investing a large portion of the monies in mutual funds; with potentially some monies invested in stocks producing dividends.  Claimant testified he follows the stock market rather closely and described his investment style as conservative, seeking “nice, steady” growth through use of low risk, as opposed to speculative, investments.  Ideally, claimant would like to see three to four percent growth on his investments.  (Claimant’s testimony)  Claimant trusts in Mr. Luebe’s advice and abilities.  (Ex. 5, p. 22)    

Claimant enlisted Mr. Leube to perform an analysis of claimant’s financial circumstances and whether a partial commutation of benefits would be in claimant’s best interests.  Mr. Luebe concluded that if claimant received a fully commuted lump sum of $430,777.00, he would need to earn a 5.68 percent return on this sum in order to earn the equivalent of a weekly workers’ compensation benefit of $471.03.  (Ex. 1, p. 3)  Mr. Luebe took a deduction of attorney fees into account when evaluating the figures for both the commuted lump sum amount and existing weekly benefit amount.  (Ex. 1, p. 1)  Mr. Luebe ultimately concluded:

In my professional opinion, the bigger risk for [claimant] is if he were to take the lifetime recovery check and die prematurely and lose out on all future benefit.  By investing this lump sum into a diversified portfolio including a combination of the investments listed above, a 5.68% total return is not out of line and thus would not only provide lifetime income for [claimant] but also provide the possibility of an inheritance to [claimant’s] heirs.  

(Ex. 1, p. 3)

Claimant testified he has accumulated his assets due to a lifelong habit of regular savings.  Claimant testified he regularly earned over $50,000.00 per year during his years at defendant-employer.  (Claimant’s testimony)  The evidence in the record shows claimant had total income of $32,639.00 in 2007; $14,251.00 in 2008; and $17,827.00 in 2009.  (Ex. 6, pp. 1, 3, 5)  A March 2012 credit report reveals credit scores of 772, 777, and 779, from the three primary credit reporting agencies.  By each reporting agency’s criteria, claimant’s credit score fell within the description of excellent credit.  (Ex. 2, pp. 30-36)  Claimant has never declared bankruptcy.  (Ex. 4, p. 10; Ex. 5, p. 24)

Per claimant’s original notice and petition for partial commutation, filed May 5, 2010, the calculated commuted value of all but one week of claimant’s benefits was $596,283.47.  The statement of need indicates claimant proposes to use the commuted benefits to pay attorney fees, complete housing repairs and home improvements, pay off a vehicle loan, provide sums of money to his grandchildren to pay for college expenses, and invest the balance.  Given the duration of time elapsed from the filing of claimant’s petition to the date of evidentiary hearing, the commuted value of the partial commutation has been reduced due to defendants’ continued payment of permanent total disability benefits.  Claimant’s post-hearing brief computes the present value of the sum sought to be partially commuted as approximately $545,000.00.  (Claimant’s post-hearing brief, p. 6)

Claimant testified he desires a partial commutation of all but one week of the previous award of permanent total disability benefits.  He seeks to use the partially commuted funds to pay off his car loan, establish 529 college savings plans for his eight grandchildren, finish his home remodeling projects, pay off his mortgage, and invest the remainder.  (Claimant’s testimony)

Claimant desires to gift $20,000.00 to each of his eight grandchildren in a college savings plan, at a total expenditure of $160,000.00.  Claimant denied plans to gift monies to his children, yet indicated he would provide financial assistance if necessary.  (Claimant’s testimony)  

Claimant estimates investing approximately $150,000.00 with the assistance of Mr. Luebe.  Although the two have engaged in discussion regarding potential investments, all discussion has been general and speculative, given claimant’s lack of knowledge as to whether the partial commutation would be granted.  Mr. Luebe would receive a commission in the range of one percent for his services.  (Claimant’s testimony; Ex. 5, pp. 21-22)  

Claimant has reached an agreement with his attorney, whereby his attorney has agreed to reduce the attorney fee owed from 33 1/3 percent to 25 percent on the amount of benefits partially commuted.  (Claimant’s testimony)  Claimant’s post-hearing brief argued this reduction in attorney fee would result in a savings of approximately $89,000.00 to claimant.  (Claimant’s post-hearing brief, p. 5)

When questioned regarding the $122,000.00 allocated by claimant to “House Remodeling” on his petition for partial commutation, claimant testified this dollar amount referred to home-related expenses on both his residence on 18th Street and the investment property on Ellis Boulevard.  He indicated his 18th Street residence is older and he would like to undertake some updating projects.  Claimant denied allocating a specific dollar amount to any potential projects.  (Claimant’s testimony)

CONCLUSIONS OF LAW

The sole issue presented is whether claimant has established that a proposed partial commutation of all but one week of the previously awarded permanent total disability benefits is in his best interest.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Iowa Code section 85.45 governs commutations.  The section states that "[f]uture payments of compensation may be commuted to a present worth lump sum payment" provided that:  (1) the period during which compensation is payable can be definitely determined; and (2) the workers’ compensation commissioner is satisfied that commutation will be in the best interests of the person or persons entitled to the compensation.  Iowa Code section 85.45.

The individual or individuals seeking commutation have the burden of proving that commutation is in their best interests.  The commissioner must determine the best interests question on a case-by-case basis, although the commissioner may not disregard a claimant's reasonable plans and desires merely because the plan’s success cannot be assured.  Diamond v. Parsons Co., 256 Iowa 915, 129 N.W.2 608 (1964); Dameron v. Neumann Bros., Inc., 339 N.W.2d 160 (Iowa 1983).  On the other hand, the commissioner cannot grant a commutation request when the potential detriments to the worker or dependents from potential ill use of any lump sum payment outweigh the asserted benefits of those funds being commuted to their present worth.  

The Dameron court charged the commissioner, in determining whether to allow commutation, to examine the following factors:
1. The worker’s age, education, mental and physical condition, and actual life expectancy, as contrasted from information that actuarial tables have provided.

2. The worker's family circumstances, living arrangements, and responsibilities to dependents.

3. The worker's financial condition, including all sources of income, debts, and living expenses.

4. The reasonableness of the worker's plan for investing the lump sum proceeds and the worker's ability to manage invested funds or arrange for others such as a trustee or conservator to manage the funds.
Dameron, 339 N.W.2d at 164.
When the period of future compensation to which a claimant is entitled is definitely determinable and a claimant’s work-related medical condition is stable, claimant may receive a lump sum discounted payment of future benefits, provided claimant establishes that the commutation of benefits is in claimant’s best interest.  A claimant’s preference for receiving a lump sum payment is balanced against the potential detriments that could result if the employee invests unwisely, spends foolishly or otherwise wastes the funds to the point where they no longer provide the wage substitute intended by the workers’ compensation law.  Id.
In determining whether the commutation is in the best interest of claimant, this agency cannot act as a conservator and disregard claimant’s desires and reasonable plans just because success of the plans is not assured.  Diamond, 256 Iowa 915, 129 N.W.2 608 (1964).
The Dameron court went on to state that a request for commutation should be approved unless the potential detriments to the worker outweigh the worker’s expressed preference and the demonstrated benefits of commutation.  Dameron, 339 N.W.2d at 164.

Iowa Code section 85.48 provides:

When partial commutation is ordered, the workers' compensation commissioner shall fix the lump sum to be paid at an amount which will equal the future payments for the period commuted, capitalized at their present value upon the basis of interest at the rate provided in section 535.3 for court judgments and decrees.  Provisions shall be made for the payment of weekly compensation not included in the commutation with all remaining payments to be paid over the same period of time as though the commutation had not been made by either eliminating weekly payments from the first or last part of the payment period or by a pro rata reduction in the weekly benefit amount over the entire payment period.

Claimant is 64 years of age.  He is a high school graduate.  Claimant is single and resides alone.  No persons are dependent upon claimant to meet their daily living expenses.  Claimant’s work-related medical condition is seemingly stable, yet permanent in nature.  Claimant receives periodic medical care for this condition, including continued use of medication to treat pain symptoms.  Claimant remains under the care of his personal physician for depression, well-controlled on Prozac.  With the exception of these conditions, claimant appears to be in generally good health.   

The proposed partial commutation would effectively exhaust claimant’s entitlement to weekly indemnity benefits.  Therefore, careful attention must be paid to examining claimant’s sources of income in order to determine if claimant would be able to meet his living expenses absent these weekly indemnity benefits.  In addition to his workers’ compensation benefits, claimant currently receives $1,720.00 per month in Social Security disability benefits, $50.00 per month in long-term disability benefits, and $1,525.00 per month in pension benefits.  Furthermore, claimant will shortly become eligible for disbursements from his annuity and IRA investments.  In the event claimant used funds from the partial commutation to pay off his mortgages and vehicle loan, as proposed, his remaining sources of income would be sufficient to meet his estimated monthly expenditures.   

Claimant’s investments are sizeable, currently totaling approximately $300,000.00.  In addition to these investments, claimant also maintains checking and savings account balances totaling nearly $125,000.00.  By amassing these sums in addition to his pension from defendant-employer, claimant has demonstrated a commitment to diligent savings over his lifetime.  Claimant has excellent credit scores and carries little, if any, balance upon his credit cards.  This is true despite suffering a work-related injury in May 2007 which has left him permanently and totally disabled.  Claimant has demonstrated an ability to manage his money and live within his means.

Despite claimant’s multiple sources of income and sizable investments, the undersigned is concerned regarding the potential uses to which claimant proposes using the requested partial commutation proceeds.  Claimant has reached an agreement with his attorney to reduce the attorney fee on the partially commuted portion of funds.  Claimant asserts this will save him approximately $89,000.00 over the course of the award.  Such a reduction in obligation would certainly be in claimant’s best interest.  

Assuming the value of the partially commuted lump sum as $545,000.00, as asserted by claimant, following a 25 percent attorney fee, claimant will receive $408,750.00.  Of that sum, claimant states he intends to devote $160,000.00 to establishing college savings plans for his grandchildren.  While an admirable desire, this gifted sum would represent nearly 40 percent of the total lump sum proceeds claimant would receive after deduction of attorney fees.  The undersigned is unconvinced that gifting away nearly 40 percent of claimant’s proceeds is in his best interest, regardless of the laudable intentions behind those gifts.  Furthermore, given claimant’s monetary assets in savings and checking accounts, claimant has the financial ability to satisfy a large portion, if not exhaust entirely, his mortgage and automobile loan debts.  Therefore, the undersigned is unconvinced that a partial commutation is reasonable, given claimant currently maintains sufficient assets to exhaust the debts he describes as his most significant, his mortgage and automobile loans.
While the undersigned applauds claimant’s financial stability and desire to assist his grandchildren in obtaining higher education, I am simply unconvinced that claimant’s desire to gift nearly 40 percent of his proceeds of the proposed partial commutation is in claimant’s best interest.  It is concluded that on balance, claimant has not met his burden of establishing the award of partial commutation is in his best interest and therefore, should be denied.

ORDER

THEREFORE, IT IS ORDERED:

That claimant’s request for partial commutation of his weekly indemnity benefit entitlement is denied.

Claimant shall pay the costs of this proceeding pursuant to rule 876 IAC 4.33.

Defendants shall file all subsequent reports as required by rule 876 IAC 3.1(2).
Signed and filed this ______13th______ day of July, 2012.
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