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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CHARLE JO MEYER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File Nos. 5035832, 5039551
WELLS FARGO BANK NA,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

OLD REPUBLIC,
  :


  :         Head Note Nos.:  1402.30; 1802; 1803;


Insurance Carrier,
  :                                      1807; 2206; 2802


Defendants.                                     : _____________________________________________________________________

STATEMENT OF THE CASE

Charle Jo Meyer, claimant, seeks workers’ compensation benefits from defendants, Wells Fargo Bank NA, employer, and Old Republic, insurance carrier, as a result of alleged work injuries occurring on June 18, 2010 and October 8, 2010.  Claimant was the only witness to testify at the February 13, 2013 hearing.  Claimant’s exhibits 1 through 19 and defendants’ exhibits A through L were all received without objection.
ISSUES

June 18, 2010 Injury Date:

With respect to the June 18, 2010 injury date (File No. 5039551), the parties submitted the following issues for determination:
1. Whether claimant sustained an injury that arose out of and in the course of her employment at Wells Fargo on June 18, 2010.
2. Whether recovery is barred under Iowa Code section 85.23 for lack of timely notice of the alleged injury.

3. Whether claimant is entitled to an award of temporary total disability, or healing period, benefits and, if so, the extent of such entitlement.

4. Whether claimant is entitled to an award of permanent partial disability benefits as a result of the alleged June 18, 2010 injury and, if so, the extent of such entitlement.

5. Whether claimant is entitled to an award of medical expenses for injuries and treatment resulting from the alleged June 18, 2010 injury.

6. Whether claimant is entitled to an award of the expenses for an independent medical evaluation.

7. Whether claimant is entitled to an order for alternate medical care.

October 8, 2010 Injury Date:

With respect to the October 8, 2010 injury date (File No. 5035832), the parties submitted the following issues for determination:

1. Whether claimant sustained an injury that arose out of and in the course of her employment at Wells Fargo on October 8, 2010.

2. Whether claimant is entitled to an award of temporary total disability, or healing period, benefits and, if so, the extent of such entitlement.

3. Whether claimant is entitled to an award of permanent partial disability benefits as a result of the alleged October 8, 2010 injury and, if so, the extent of such entitlement.

4. Whether claimant is entitled to an award of medical expenses for injuries and treatment resulting from the alleged October 8, 2010 injury.
5. Whether claimant is entitled to an award of the expenses for an independent medical evaluation.

6. Whether claimant is entitled to an order for alternate medical care.

FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

Charle Jo Meyer is a 34-year-old single female, who asserts that she sustained injuries on both June 18, 2010 and October 8, 2010 as a result of her work activities at Wells Fargo.  Ms. Meyer is a high school graduate who was on the honor roll in high school and qualified for the National Honor Society.  She attended post-secondary education at Des Moines Area Community College (DMACC) off and on for two years.  She has not received a post-secondary degree from DMACC, but she intends to return to complete her college degree.  (Exhibit 3, pages 4-5; Ex. H, p. 5; Ex. I, pp. 2-3; Claimant’s testimony)

Ms. Meyer testified that she has never had prior neck injuries or workers’ compensation claims.  She described herself as an active person with great health prior to June 2010.

Ms. Meyer worked as a food server at several different restaurants between 2000 and 2002.  She has some experience with bartending as well.  (Ex. 3, p. 6; Ex. I, p. 3)
Although she was working in the food service arena, claimant desired to obtain an office-type job.  She obtained work performing data entry through a temporary agency.  In 2001, claimant obtained an office job, working for Citigroup.  She worked for Citigroup for a couple of years.  In that position, she performed a desk job performing mainly telephone work with a headset.  In her first office job at Citigroup, Ms. Meyer earned approximately $24,000 per year, plus an unspecified bonus.  (Ex. 3, p. 6; Ex. I, p. 3)

In 2003, Ms. Meyer obtained employment with Wells Fargo.  She testified about the various promotions she received while employed by Wells Fargo.  She described herself as a really devoted employee and as being at the top of the statistics applicable to her team and department.  She testified that she always received good performance reviews and had high productivity for Wells Fargo.  All positions with Wells Fargo were office-type jobs with job duties that required use of a computer and telephone.  Claimant testified that she loved working for Wells Fargo and that she would still love to return to work there in some capacity.  (Ex. 3, p. 6; Ex. I, p. 3; Claimant’s testimony)
Claimant alleges that she sustained an injury to her neck on June 18, 2010.  Specifically, Ms. Meyer asserts that she was speaking with co-workers and dropped some papers on the floor.  She rolled her chair under her desk, reached down to retrieve a piece of paper, and then struck her head on the underside of her desk as she came up quickly.  (Ex. 4, p. 18; Ex. I, p. 4; Claimant’s testimony)

As a result of that incident, Ms. Meyer testified that she woke up the next morning and could not get out of bed.  She described a pins and needles sensation.  At trial she testified that she told her boss about the event on the following day.  (Claimant’s testimony)  However, she testified in her deposition that none of her co-workers saw the incident and that she did not report the June 2010 incident to her employer.  (Ex. H, p. 47.)
Claimant’s treating physical therapist noted on June 23, 2010 that claimant woke up the prior Saturday morning in extreme pain and could not move.  The therapist indicated that claimant could not recall any significant mechanism of injury.  (Ex. 15, p. 133)  Claimant’s personal health provider, Kathleeen Fitzgerald, ARNP, recorded on July 14, 2010, that claimant was questioning whether her symptoms were related to work.  (Ex. 14, p. 122)  That same office note makes no mention of the alleged June 18, 2010 work injury, however.  In a note dated July 28, 2010, claimant’s physical therapist reported that claimant reported simply waking up with the symptoms and makes no mention of a work injury.  (Ex. 15, p. 136)

On July 14, 2010, claimant’s personal medical provider advised her that her diagnosis was degenerative disk disease and that it “was probably aggravated at work.”  (Ex. 14, p. 122)  Ms. Fitzgerald discussed adjustments to the workplace and the possibility of having an ergonomic study of claimant’s work station performed.  (Ex. 14, p. 122)  A physical therapy note dated September 23, 2010 indicates that an ergonomic study was completed and modifications were made to claimant’s work station.  (Ex. 15, p. 138)  
By at least September 23, 2010, claimant had missed time from work, sought short-term disability benefits, obtained medical care, and had been referred to a spine surgeon for consultation.  By mid-September, claimant was inquiring about a work relationship and was notified that her work was probably aggravating her condition.  By mid-September, claimant was aware that her neck symptoms were requiring modifications to her work station and the manner in which she performed her job.  Objectively, this information would be sufficient for a reasonable person to know the nature, seriousness and probable compensable character of the injury.  Therefore, by September 23, 2010, claimant was, or should have been, aware of the nature, seriousness and probable compensable character of her injury.  
Despite this knowledge, or imputed knowledge, claimant did not report the June 18, 2010 injury to her employer as a work-related condition.  (Ex. H, p. 47)  Although she testified at trial that she told her supervisor on June 19, 2010, this testimony is inconsistent with her prior deposition testimony and is not consistent with the contemporaneous medical and therapy records, which make no mention of the alleged work incident.  Therefore, while I find that claimant did sustain a neck injury on June 18, 2010, I find that she did not report that injury to her employer within 90 days of its occurrence, or within 90 days of September 23, 2010.  Similarly, I find that the employer did not have actual knowledge of the June 18, 2010 injury, as claimant admitted in her deposition that none of her co-workers saw it occur.  (Ex. H, p. 47)
None of the medical providers offering opinions have stated that claimant was required to miss work as a result of the June 18, 2010 work injury or that she sustained any permanent impairment, or permanent disability, as a result of that work injury.  There is evidence of the significant pre-existing degenerative disk disease as well as mention of a potential intervening, or perhaps precipitating, event in July 2010.  (Ex. 16, p. 144)  

I find that claimant failed to prove that any of her time off work between June 18, 2010 and October 7, 2010 is related to her June 18, 2010 work injury.  Similarly, I find that claimant failed to prove that she sustained any loss of future earning capacity as a result of the June 18, 2010 work injury.
Although she had ongoing medical treatment, received an MRI, epidural injections, and a neurosurgical consult, claimant was released and did return to full-duty work by September 23, 2010.  (Ex. 15, p. 139)  Prior to October 8, 2010, claimant’s neck condition was considered a non-operative problem.  (Ex. C)

Ms. Meyer alleges that she sustained a second work injury on October 8, 2010.  (Ex. 3, pp. 7-8; Ex. J, p. 2; Claimant’s testimony)  She explained that her department was moving on that date, and she was told to pack her desk items and move to a new desk.  She complied with those instructions.  
When she got to the new assigned desk, she noticed that the monitors were placed at the front of the desk and that the hard drive needed to be pushed under the desk.  (Ex. 3, p. 7; Ex. J, p. 2; Claimant’s testimony)  Ms. Meyer described how she was attempting to lift the front of the hard drive and push it with her arms extended.  As she was attempting to move the hard drive, claimant testified that she experienced immediate and significant symptoms, including pain in her neck, down her spine and down her left arm.  (Claimant’s testimony)
Claimant immediately reported this incident to her supervisor and left work.  (Ex. 3, p. 7; Ex. J, p. 2; Claimant’s testimony)  She went to Mercy Urgent Clinic and was evaluated by Ms. Fitzgerald on the same day.  (Ex. 14, pp. 129, 131; Claimant’s testimony)  Claimant specifically reported the computer incident to Ms. Fitzgerald on the date of injury, including a report of neck pain and pain into the left shoulder.  (Ex. 14, pp. 129, 131)

Following the October 8, 2010 incident, claimant was quickly referred to a pain specialist.  She was evaluated by Ganiu A. Edu, M.D. on October 12, 2010.  Dr. Edu administered an epidural injection in claimant’s cervical spine on that same date.  (Ex. 16, pp. 146-148)
Symptoms did not resolve, and claimant was quickly referred to a neurosurgeon, Chris Karas, M.D.  Dr. Karas evaluated claimant on October 27, 2010 and diagnosed her with multilevel degenerative disk disease of the cervical spine.  He noted that the degenerative disease was very advanced for claimant’s age.  He noted disk herniation and spinal stenosis at C5-6 and C6-7 and recommended surgical intervention.  (Ex. F, pp. 9-10)
On November 10, 2010, Dr. Karas performed anterocervical discectomies at C5-C6 and C6-C7.  He simultaneously performed a fusion with instrumentation at the C5-C6 levels.  (Ex. F, pp. 7-8)  Claimant’s recovery after surgery revealed a resolution of pain and other symptoms with significant improvement occurring through February 10, 2011.  On that date, claimant was reevaluated by Dr. Karas, who released her to advance her activities as tolerated.  (Ex. F, p. 3)

Claimant asserts a claim for healing period benefits from October 8, 2010 through February 8, 2011, which corresponds closely with Dr. Karas’ return visit on February 10, 2011.  (Hearing Report for 10/8/10 injury date)  Claimant testified that her condition worsened after February 2011.  No physician has provided a definitive date for maximum medical improvement, though none has proclaimed that continued improvement is or was anticipated after February 2011.  Accordingly, I find that it is appropriate to assign maximum medical improvement by February 8, 2011, the date claimant last claims healing period entitlement.  Claimant was off work following the October 8, 2010 work injury through the date of hearing.  (Claimant’s testimony)  She was not capable of returning to substantially similar employment between October 8, 2010 and February 8, 2011.
Ms. Meyer also asserts that she is entitled to an award of permanent partial disability benefits as a result of the October 8, 2010 work injury.  The issue of whether the alleged October 8, 2010 injury is the cause of a permanent disability is disputed in this record.
Claimant introduced an independent medical evaluation report from Jacqueline M. Stoken, D.O., in support of her claim.  (Ex. 11)  I am not convinced by the causation report offered by Dr. Stoken.  Dr. Stoken’s report provides very little analysis of how or why this injury, or aggravation, caused a permanent disability.  Instead, Dr. Stoken offers a cursory opinion, stating that her “diagnoses are causally related to her work injury on 10/08/10.”  (Ex. 11, p. 95)  I would have expected a much more thorough explanation of how the events of October 8, 2010 were the cause, or a substantial aggravation of, the underlying degenerative disk disease and spinal stenosis in claimant’s cervical spine.  Dr. Stoken’s cursory statement is not convincing.

The causation opinions from the treating physicians also cause some problems in determining this issue.  On February 7, 2011, Dr. Karas signed a report at the request of claimant’s counsel, concluding that the events of October 8, 2010 were a substantial contributing factor to the claimant’s disk herniation and rendered it medically necessary to perform the two-level fusion on claimant’s cervical spine on November 10, 2010.  (Ex. 10, p. 85)  Standing by itself, this opinion from the treating neurosurgeon could be quite forceful in establishing causation.
However, on January 25, 2013, Dr. Karas signed a second report at the request of defense counsel.  In the January 25, 2013 report, Dr. Karas defers to the opinions of another treating physician, Dr. Holgers.  Dr. Karas appears to have changed his causation opinion under the assumption that Dr. Holgers would have better knowledge of the initial history and, hence, also the causal connection to work activities.  (Ex. A, p. 1)
Dr. Holgers was also a treating neurosurgeon from the same clinic as Dr. Karas.  He signed a report dated January 19, 2002, at the request of defense counsel.  In that report, Dr. Holgers concluded that he had “nothing to indicate that her need for surgical intervention resulted from any event occurring on October 8, 2010, or June 2010 at Wells Fargo.”  (Ex. B, pp. 1-2)  
However, Dr. Holgers also signed a second report.  His second report, dated January 24, 2013, was at the request of claimant’s counsel and ultimately defers to Dr. Karas’ opinions of February 7, 2011, which causally connected the surgery.  (Ex. 9, p. 83; Ex. 10, p. 85)
In essence, Dr. Karas initially agreed the injury was causally related and then agreed to defer to Dr. Holgers’ opinion that it was not related.  Dr. Holgers initially opined that there was not a causal connection, but later agreed to defer to Dr. Karas’ opinion that the neck surgery was related to the work events of October 8, 2010. 

I find that the February 7, 2011 causation report from Dr. Karas is the most informed and accurate opinion in this record.  Dr. Karas ultimately deferred to Dr. Holgers on the assumption that Dr. Holgers was in a better position to assess causation because he had a more contemporaneous medical history.  (Ex. A, p. 1)
In reality, I find that the history of events supports the causation opinion offered by Dr. Karas in his February 7, 2011 report.  Claimant clearly had advanced, pre-existing degenerative disk disease and spinal stenosis.  However, she was evaluated by a neurosurgeon, David Boarini, M.D., on August 9, 2010, and her condition was determined to be non-operative.  (Ex. C)  In other words, prior to October 8, 2010, claimant’s degenerative disk disease and stenosis were not sufficient to warrant operative intervention.

On September 23, 2010, claimant reported to her physical therapist that she had a pain level of “0” out of “10.”  (Ex. 15, p. 138)  She reported having no symptoms while performing household chores, yard work, or work duties as of September 23, 2010.  (Ex. 15, p. 138)  On that same date, the therapist notes that Ms. Meyer had returned to work without restrictions and was working at full duty.  (Ex. 15, p. 139)
However, within a very short period of time after the October 8, 2010 work injury, claimant was referred to neurosurgeons, Dr. Holgers and Dr. Karas.  Dr. Karas determined that by October 27, 2010 (19 days after the accident) claimant was a surgical candidate.  (Ex. F, p. 10)  Based upon this change from a non-operative spine to an operative spinal condition within a short time frame that involves the October 8, 2010 date of injury, I find that some type of change, or aggravation, occurred as a result of the October 8, 2010 work injury to cause claimant to go from being a non-surgical candidate in August 2010 to a surgical candidate approximately two months later.  Because of this timing, the pre-existing surgical consultation by Dr. Boarini, and the immediate change in symptoms and surgical recommendations, I find that claimant has proven that the two-level fusion performed on November 10, 2010 is causally related to her work injury of October 8, 2010.
I further find that the fusion surgery caused a permanent impairment.  Dr. Stoken is the only physician to offer an opinion as to permanent impairment.  She opined that claimant sustained a 26 percent permanent impairment to the whole person as a result of the two-level fusion she underwent.  (Ex. 11, pp. 95-96)  Absent contrary medical evidence, I accept Dr. Stoken’s impairment rating as accurate.

Dr. Stoken also opined that claimant requires permanent work restrictions, including to avoid lifting more than 20 pounds on a frequent basis.  (Ex. 11, p. 96)  By February 10, 2011, Dr. Karas was noting that claimant could advance her activities as tolerated.  (Ex. F, p. 3)  I find no formal work restrictions imposed by Dr. Karas or Dr. Holgers.  
However, Ms. Meyer applied for Social Security disability benefits and submitted to a disability evaluation with Ronald E. Alley, D.O., on August 14, 2012.  Dr. Alley concluded that claimant is only capable of sitting for 20 minutes and standing for 40 minutes on a rotational basis for an 8-hour day.  Dr. Alley opined that claimant is unable to climb, squat, or lift more than 5 pounds.  He also opined that Ms. Meyer would be unable to bend or stoop due to back pain.  He limited her walking to one block occasionally and required that she avoid looking up with extension of her neck.  (Ex. 12, p. 111)
Claimant testified that she has numerous ongoing symptoms, including difficulties with urination, numbness in her feet and legs, hands going numb, difficulties operating a keyboard, difficulties holding her head up straight, and difficulties with standing for prolonged periods of time.  (Claimant’s testimony)

Having had the chance to view claimant, I observed her sitting very stiff in the witness chair.  She did not move her head while testifying and often leaned forward with her elbows resting on her knees.  She testified about an increase in symptoms recently when she lifted a 22-pound child.  
On the other hand, claimant was exceptionally groomed and wearing high heels for the hearing.  I do not believe that Ms. Meyer’s condition is quite as bad as reported by Dr. Alley; nor do I think that she would be capable of unrestricted work.  However, I do think it would be reasonable to think she could lift 20 pounds on a frequent basis to perform work activities.  In this respect, I accept Dr. Stoken’s restrictions as accurate.

Since the October 8, 2010 date of injury, claimant has applied at numerous places.  (Ex. 7)  She has applied for jobs with Dollar General, Casey’s, record keeping jobs, McDonald’s, gas stations and submitted numerous applications with Wells Fargo.  (Claimant’s testimony)  Unfortunately, Wells Fargo has deemed her “not eligible for rehire.”  (Ex. K, p. 1)  She has not obtained employment with any other employer since the October 8, 2010 date of injury.
In her deposition, claimant conceded that she can work in some capacity.  (Ex. H, pp. 10-11)  She also initially conceded in her deposition that she probably could perform her prior desk job with Wells Fargo, even after surgery on her neck.  (Ex. H, p. 31)   I find that claimant likely could return to some type of office work job consistent with her job duties at Wells Fargo prior to the October 8, 2010 date of injury.  That being said, the employer has not taken her back to work, considers her not eligible for rehire, and she has had difficulty getting alternate employment.  Claimant now has physical limitations that would likely preclude some of her prior employment opportunities, such as food service jobs.  

Considering claimant’s age, permanent impairment, permanent physical limitations, ability to return to college to obtain further degrees, the situs of the injury, the length of healing period, claimant’s motivation level, as well as the various other industrial disability factors identified by the Iowa Supreme Court, I find that Ms. Meyer has sustained a 40 percent loss of future earning capacity.  She clearly is not going to be hired by Wells Fargo.  She has had difficulties obtaining work to date, but she should be able to perform office-type employment under the restrictions offered by Dr. Stoken.  

CONCLUSIONS OF LAW

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

In this case, defendants disputed whether claimant sustained injuries arising out of and in the course of employment on either alleged injury date.  I found that claimant sustained injuries in the form of substantial and material aggravations of her pre-existing and underlying cervical degenerative disk disease both on June 18, 2010 and on October 8, 2010 as a result of her work activities at Wells Fargo. 

Defendants have raised a notice defense under Iowa Code section 85.23 in response to claimant’s assertion of the June 18, 2010 injury date.  Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).

Iowa Code section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.  The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).

The time period for giving notice does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness, and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is work connected and serious.  Claimant’s realization that the injurious condition will have a permanent adverse impact on employability is sufficient to meet the serious requirement.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Orr v. Lewis Cent. Sch. Dist., 298 N.W.2d 256 (Iowa 1980); Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).

In this instance, I found that claimant should have recognized, as a reasonable person, the nature, seriousness and probable compensable character of the June 2010 injury by September 23, 2010.  Claimant did not give notice to the employer of the June 18, 2010 injury within 90 days after she should have recognized the nature, seriousness and probable compensable character of the injury.  Therefore, no compensation shall be allowed for the June 18, 2010 injury.  Iowa Code section 85.23.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

With respect to the June 18, 2010 date of injury, claimant offered no medical causation opinion to support her claim that she is entitled to either temporary disability, or permanent disability, benefits.  In fact, as the defendants noted, the medical records after the alleged June 18, 2010 date of injury do not even mention the work injury let alone suggest that any of claimant’s treatment or disability is related to the work injury.  
Even claimant’s independent medical evaluator fails to offer a causation opinion with respect to the June 18, 2010 date of injury.  None of the medical experts in this record have opined that claimant required time off work, or that she has permanent impairment or restrictions, relating to the June 18, 2010 date of injury.  Although I found that claimant sustained an injury on June 18, 2010, claimant has failed to prove that any of the claimed disability is causally related to the June 18, 2010 injury.  Claimant is not entitled to an award of any weekly benefits for the June 18, 2010 injury.
With respect to the October 18, 2010 injury date, there is competing causation evidence in the record.  Having weighed the competing evidence and found that the October 18, 2010 work injury caused both temporary and permanent disability, I must determine the extent of claimant’s entitlement to both temporary and permanent disability.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

In this case, I found that claimant has not returned to employment and that she was not medically capable of returning to substantially similar employment at any time before she achieved maximum medical improvement.  Claimant asserted a claim for healing period benefits from October 8, 2010 through February 8, 2011.  I found that February 8, 2011 was an appropriate date for maximum medical improvement.  Therefore, claimant is entitled to healing period benefits from October 8, 2010 through February 8, 2011.  Iowa Code section 85.34(1).

I also found that claimant sustained permanent disability as a result of the October 8, 2010 neck injury at Wells Fargo.  Under the Iowa Workers' Compensation Act, permanent partial disability is compensated either for a loss, or loss of use, of a scheduled member under Iowa Code section 85.34(2)(a)-(t) or for loss of earning capacity under section 85.34(2)(u).  Ms. Meyer sustained an injury to the neck.  The neck is an unscheduled injury that is compensated under Iowa Code section 85.34(2)(u).  This type of injury is referred to as a “body as a whole” injury in Iowa.  

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).
Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34(2)(u).  Having considered all of the relevant industrial disability factors, I found that claimant sustained a 40 percent loss of earning capacity as a result of the October 8, 2010 work injury at Wells Fargo.  This entitles claimant to a 40 percent industrial disability award, which is equivalent to an award of 200 weeks of permanent partial disability benefits.  Iowa Code section 85.34(2)(u).

Permanent partial disability benefits commence upon the termination of healing period benefits.  Iowa Code section 85.34(2).  Accordingly, claimant’s permanent partial disability benefits should commence on February 9, 2011.  

The parties stipulated that claimant’s applicable weekly rate for the October 8, 2010 date of injury should be $508.06.  (Hearing Report)  Therefore, all healing period and permanent partial disability benefits awarded shall be paid at the rate of $508.06 per week.

Claimant submitted a medical expense summary at Exhibit 19.  Iowa Code section 85.27 provides that the employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  Defendants denied that the medical expenses were causally connected to a work injury, but stipulated that the medical expenses identified in Exhibit 19 are causally connected to the alleged neck injury.  (Hearing Report)  The employer has also stipulated that the treating physicians would opine that the medical treatment identified in Exhibit 19 was reasonable and that the fees associated with that treatment were also reasonable.  Defendants stipulate that they are not offering contrary evidence on these issues.  (Hearing Report)
Having found that the October 8, 2010 injury is a compensable claim and that it caused the need for the medical treatment and expenses summarized in Exhibit 19, defendants should bear the expense of that medical treatment.  Iowa Code section 85.27; Larson Mfg. Co., Inc. v. Thorson, 763 N.W.2d 842, 861 (Iowa 2009).
Claimant requests an award of her independent medical evaluation fees pursuant to Iowa Code section 85.39.  The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).  Therefore, claimant must establish entitlement to reimbursement under section 85.39.

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee’s choice where an employer-retained physician has previously evaluated permanent disability and the employee believes that the initial evaluation is too low.  

Claimant obtained an independent medical evaluation from Dr. Stoken.  (Ex. 11)  However, there is no evidence in the current record that defendants obtained an impairment rating from a physician of their choosing prior to Dr. Stoken’s evaluation.  Claimant did not address this issue at hearing or in her post-hearing brief, and the undersigned does not identify sufficient evidence in the record to establish entitlement to a section 85.39 evaluation at defendants’ expense.  Therefore, claimant has not proven entitlement to reimbursement for Dr. Stoken’s evaluation under Iowa Code section 85.39.

The hearing reports both indicate that a dispute exists as to a claim for alternate medical care.  Neither party addressed this issue directly during the hearing, and neither party addressed this issue in post-hearing briefing.  I did not identify any specific treatment recommendations being made for which an alternate medical care decision needs to be made.  Claimant bears the burden to establish entitlement to alternate medical care.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Claimant has not proven entitlement to an order for alternate medical care.  
ORDER


THEREFORE, IT IS ORDERED IN FILE NO. 5039551 (June 8, 2010):
Claimant shall take nothing.

Each party shall pay their own costs with respect to File No. 5039551.

THEREFORE, IT IS ORDERED IN FILE NO. 5035832:

Defendants shall pay to claimant healing period benefits from October 8, 2010 to February 8, 2011 at the stipulated weekly rate of five hundred eight and 06/100 dollars ($508.06).

Defendants shall pay to claimant two hundred (200) weeks of permanent partial disability benefits at the rate of five hundred eight and 06/100 dollars ($508.06) per week commencing on February 9, 2011.

Defendants shall be entitled to a credit for all benefits paid, including those stipulated to in the Hearing Report for this file.

Defendants shall pay accrued weekly benefits in a lump sum, along with applicable interest pursuant to Iowa Code section 85.30.

Defendants are liable for the medical expenses itemized in Exhibit 19.

Defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.
Defendants shall file subsequent reports of injury (SROI) as required by the agency.
Signed and filed this ___7th________ day of May, 2013.

   __________________________







 WILLIAM H. GRELL
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COMPENSATION COMMISSIONER

Copies to:

Mark S. Pennington

Attorney at Law

5000 Westown Pkwy, Ste. 310

West Des Moines, IA  50266

mark@kphlawfirm.com
Jeffrey A. Baker

Attorney at Law 

215 10TH St., Ste. 1300

Des Moines  IA  50309 

jeffreybaker@davisbrownlaw.com
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17 IF  = 18 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


