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before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

MARTIN R. MATA,
  :



  :


Claimant,
  :



  :

vs.

  :



  :           File No. 1231992

IBP, INC.,
  :



  :         A R B I T R A T I O N


Employer,
  :


Self-Insured,
  :            D E C I S I O N


Defendant.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Claimant, Martin Mata, has filed a petition in arbitration and seeks workers' compensation benefits from IBP, Inc, employer, and self-insured defendant.  The case was heard before deputy workers' compensation commissioner, Dévon M. Lewis, on December 20, 2000, at Des Moines, Iowa.  The evidence in this case consists of claimant's exhibits 1-17 (with duplicates 1B, 2B, and 7 removed), defendant’s exhibits A-KKK, and the testimony of Martin Mata, via interpreter Rosa Maria Paramo-Ricoy, and the testimony of Sandra Larson.

ISSUES

1. Whether claimant gave notice of the injury under Iowa Code section 85.23.

2. Whether the claimant sustained an injury on or about January 15, 1999, that arose out of and in the course of employment.

3. Whether the injury is the cause of any disability. 

4. Whether claimant is entitled to healing period or temporary total disability benefits for the period from February 1, 1999 through August 30, 1999.

5. The extent of claimant’s entitlement to permanent partial disability benefits.

6. Whether the claimant is entitled to the payment of medical expenses, pursuant to Iowa Code section 85.27.

The record was left open until December 22, 2000, for the deposition of Daryl Adams, due to misunderstandings about the subpoena service upon this witness or stipulated voluntary production.  The case was considered fully submitted on December 29, 2000.

FINDINGS OF FACT


The undersigned, having heard and considered the evidence received at hearing, makes the following findings of fact:

Claimant, Martin Mata, was 36 years old at the time of hearing with the effective equivalent of a high school education obtained in Mexico.  He also attended three years of a civil engineering program at a university in Mexico.  (Defendant’s Exhibit OO)  Claimant speaks limited English and testified through the assistance of an interpreter at the hearing and otherwise uses his wife as an interpreter.  (Cl. Ex. 17, pp. 18-19)  

Claimant's work history consists of assembling gaskets in Texas from 1989 through 1993.  He then worked for a year for an asbestos removal company.  In November 1994 he began working at a number of meat packing plants in Kansas and Nebraska, where he was required to lift product and work with a knife.  Claimant began his employment with defendant employer in 1988 as a production worker.  He used a knife to cut and bleed hogs for production.  On January 11, 1999, claimant was assigned to a light duty assistant hog driver job after a finger injury.  (Def. Ex. KKK, p. 32)  In the assistant hog driver position, claimant was charged with prodding pigs through a chute.  Once in a while a hog would be “downed” indicating that the hog was no longer able to progress through the chute and required assistance to be moved.  On or about January 15, 1999, claimant was at least partially responsible for removing a hog from the chute area that required a jerking motion while pulling on the live hog.  (Def. Ex. KKK, pp. 46-47)  At that point, claimant felt a “knife pain” in his left abdomen above the hip.  Coworker Daryl Adams was working in the area with claimant and observed claimant removing the pig partway from the chute before backing over against the wall and doubling over.  (Cl. Ex. 17, pp. 5-6)  Claimant also reported to Mr. Adams, who was a union steward, that something in his stomach hurt.  (Cl. Ex. 17, p. 7)  Mr. Adams had not observed any outward signs of physical health problems of claimant prior to that time.  (Cl. Ex. 17, p. 18)  Coworker Martin Quintanilla also observed claimant pulling a hog from a chute with a physical indication that he was in pain.  (Cl. Ex. 8, p. 66)  Another individual who had worked with claimant in the area, Alejandro Mendoza-Solis, did remember one time when the claimant pulled a hog out of the chute and winced with pain after having done so.  (Cl. Ex. 9, pp. 7, 29-31)  Claimant continued to work throughout the remainder of the shift and did experience additional pain that evening at home before seeking medical treatment.  No supervisor was present at the time the incident took place.  Claimant did make a written report of an injury but was referring to a preexisting bladder condition, which is unrelated to this particular claim.  That document has no bearing on the January 15, 1999 injury.  (Def. Ex. J)  The January 15, 1999 injury was reported to Ed Orr, Alberto Olguin, and Dave, a union representative.  (Def. Ex. SS)  Claimant advised them that he believed the injury arose from his employment.  Defendant employer’s own notes indicate that the physician believes claimant may have a hernia but made no mention of a work relationship.  (Cl. Ex. 5, p. 54)  Two days later, on February 5, 1999, defendant’s notes indicate that Rose Mary Mason, M.D., had treated claimant for a bladder infection on February 1, 1999, and believed claimant may have a small hernia on the left that should not bother his work and which the doctor believed was preexisting.  (Cl. Ex. 5, p. 55; Cl. Ex. 1A, p. 4)

While claimant was treated for his finger injury by authorized treating physician, Eric Ash, M.D., claimant was referred to another authorized physician, Stephen M. Sundberg, M.D.  In that treatment note on February 10, 1999, Dr. Sundberg indicated claimant had experienced “a few twinges occasionally when he has done work in the past.”  Dr. Sundberg found this to be consistent with the injury history.  (Def. Ex. CCC)

Claimant first treated with Dr. Mason during one visit on February 1, 1999.  Dr. Mason was concerned about the inability to take a complete history due to the language barrier and did not ask about the origin of the abdominal pain.  (Cl. Ex. 1A, pp. 5-7)  Her note to defendant indicating the left groin problem to be preexisting was at the specific request of defendant.  In her deposition, Dr. Mason stated that she did not personally know what caused his hernia, but if there were witnesses to claimant lifting the pig and there were no preexisting hernia condition at the time he began working for defendant employer, that “its more likely that he may have developed it during his work.”  (Cl. Ex. 1A, pp. 9-11)  Dr. Mason did later confirm that she believed, given the presented facts, that claimant's hernia condition was related to his employment.  (Def. Ex. W, Cl. Ex. 1A, p. 11)

Claimant was next treated by Stephen Sundberg, who confirmed the left inguinal hernia and indicated that it was consistent with work activities.  Dr. Sundberg ultimately assigned a permanent impairment rating of 15 percent to the whole person according to the AMA Guides to the Evaluation of Permanent Impairment, Fourth Edition, on June 16, 2000.  (Def. Ex. CCC)  Dr. Sundberg recommended physical restrictions of activity consistent with a class II impairment according to the AMA Guides.  (Def. Ex. CCC; Cl. Ex. 4; Cl. Ex. 3A, p. 35)

Claimant was off work by orders of Dr. Mason from February 1 through February 8, 1999.  (Def. Ex. E)  Dr. Sundberg then kept claimant off work until February 15, 1999.  (Def. Ex. I)  On or about February 17, 1999, defendant indicated in its records that claimant should be off work until “surgery completed” due to the hernia condition.  (Cl. Ex. 5, p. 59)  Even though Dr. Mason had allowed claimant to return to work without restriction on February 8, 1999, defendant would not allow claimant to work pending clarification of the hernia condition.  (Cl. Ex. 5, pp. 55-56)  Similar directives were given to claimant on February 16, 1999.  (Cl. Ex. 5, pp. 57-58)  During this time, defendant denied liability and claimant had no health insurance and sought treatment through the Department of Human Services and for payment for the surgery.  (Def. Ex. TT)  While claimant was off work awaiting surgery for the hernia condition, he also received medical treatment for his urilogical condition.  

In the interim, claimant was examined by Lucy Wibbenmeyer, M.D., surgeon at the University of Iowa Hospitals and Clinics, on February 26, 1999.  Dr. Wibbenmeyer performed surgery on claimant on July 1, 1999, and took claimant off work from July 1, 1999 through August 30, 1999, following the left inguinal repair.  (Cl. Ex. 3A, pp. 30, 31, 34; Cl. Ex. 3B, pp. 44-45)  Dr. Wibbenmeyer also agreed that claimant's hernia condition was related to his employment.  (Cl. Ex. 3A, pp. 34-35)  She also concurred with Dr. Sundberg’s June 2000 impairment rating.  (Cl. Ex. 3A, p. 35)  

Ultimately, claimant attempted to return to work with defendant.  Claimant was later discharged from employment on October 19, 1999.  (Def. Ex. ZZ)  Claimant then sought work at a concrete company but was unable to perform the lifting requirements of the job.  (Def. Ex. UU)  As of the date of hearing claimant was employed with Winnebago Corporation where he began working on December 20, 1999.  As of the hearing date claimant continued to experience pressure when exposed to cold temperatures or burning with excessive walking.  Claimant also avoids lifting due to occasional pain in the area of the hernia repair.  

REASONING AND CONCLUSIONS OF LAW 

The first issue to address is whether claimant sustained an injury on January 15, 1999, that arose out of and in the course of his employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).


The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).


While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

Claimant was observed by three different individuals working in the area with him when he lifted the hog and verbally and demonstratively expressed pain as a result of that act.  Even if the condition was preexisting, the work performed by claimant on January 15, 1999 materially aggravated the condition so as to require medical treatment.  Thus, claimant has established an injury arising out of and in the course of his employment on January 15, 1999.

The next issue for determination is whether the claimant properly gave notice of the injury pursuant to Iowa Code section 85.23.

Iowa Code section 85.23 provides:


Unless the employer or the employer’s representative shall have actual knowledge of the occurrence of an injury received within ninety days from the date of the occurrence of the injury, or unless the employee or someone on the employee’s behalf or a dependent or someone on the dependent’s behalf shall give notice thereof to the employer within ninety days from the date of the occurrence of the injury, no compensation shall be allowed.

Claimant notified a supervisor, a union representative, and a personnel representative that he believed his condition to be work related in the week following the injury.  Defendant’s own notes indicate a possible compensation claim within a month after the injury.  Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Comm’n., 229 Iowa 7000, 295 N.W. 91 (1940).  The actual knowledge that obviates the necessity of giving statutory notice must include some knowledge the injury might be connected or might give rise to a claim for benefits.  Doerfer v. Nicole, 359 no2 428, 435 (Iowa 1984).  “The test is whether a reasonably conscientious employer had grounds to suspect the possibility of a potential compensation claim.”  Robinson, 296 N.W.2d at 809, 811.  Iowa Code section 85.24 requires no particular form of notice.  Defendant was well aware of the potential compensability of claimant's injury even though at that time there was some confusion as to the origin of the pain and whether it was related to the urilogical or the hernia condition.  Mere denial of liability by defendant at this point is not sufficient to support an argument that claimant did not give notice to defendant employer.  Defendant fails to meet its burden of proof on the notice issue.

The next issue is whether there is a causal relationship between claimant's work-related injury and a permanent disability.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

In spite of defendant’s early request to Dr. Mason that she issue an opinion that the condition was not work related, all other treating physicians, including Dr. Mason, later agreed that the hernia condition was caused when claimant lifted the hog from the chute area.  Claimant has shown that the disability is permanent in nature.

The next issue to address is whether the claimant is entitled to temporary total or healing period benefits.

Iowa Code section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement from the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

Claimant has already shown by a preponderance that his disability is permanent in nature.  He is entitled to healing period benefits from February 1, 1999 through August 30, 1999.  While claimant was treated for his urilogical condition at some point during that time period, it was defendant’s refusal to provide work for claimant while awaiting surgical repair of his hernia, in part due to defendant’s denial of liability and claimant's lack of health insurance, that renders claimant eligible for the healing period benefits.

The next issue is the extent of claimant's entitlement to permanent partial disability benefits.  

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).


A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.


Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors are to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

At the time of hearing claimant was 36 years old with a high school education and very limited ability to speak English.  His work-related injury caused the need for invasive medical treatment including left inguinal hernia repair.  Claimant has responded well to the treatment but continues to have some symptoms of limited pain and pressure.  Claimant's motivation is considered to be high as he has found work, although he had to move to a different part of the state to do so.  Claimant's injury was serious and has caused some restrictions with limitations in lifting according to Dr. Sundberg.  After considering all the factors it is determined that claimant has sustained a 10 percent industrial disability.  The stipulated commencement date for permanency benefits is August 31, 1999, at the weekly rate of $270.71, which is based upon stipulated factors of $400.42 gross weekly earnings and a married status with three exemptions.  

The next issue to determine is whether claimant is entitled to medical benefits.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).  Claimant has the burden of proving that the fees charged for such services are reasonable.  Anderson v. High Rise Constr. Specialists, Inc., File No. 850096 (App. 1990).

Claimant has established that he has sustained a work-related injury.  Claimant is entitled to medical benefits to treat the same.  Defendant’s authorization defense is not applicable inasmuch as defendant had denied liability since the date of injury.  Claimant is entitled to payment for medical expenses as set forth at claimant's exhibit 15, page 111 and for any additional related treatment.  

ORDER


THEREFORE, IT IS ORDERED:

That defendant pay claimant fifty (50) weeks of permanent partial disability benefits at the rate of two hundred seventy and 71/100 dollars ($270.71) commencing August 21, 1999.

That defendant pay claimant thirty point one four three (30.143) weeks of healing period benefits for the period from February 1, 1999 through August 30, 1999, at the rate of two hundred seventy and 71/100 dollars ($270.71).

That defendant pay the medical expenses as outlined in this decision and pursuant to Iowa Code section 85.27.

That defendant pay interest on the unpaid weekly benefits as provided by Iowa Code section 85.30.

That defendants pay the costs of this action pursuant to rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter as well as the itemized expenses at claimant's exhibit 14, page 110 and the deposition expense of Darryl Adams.

That defendant file claim activity reports as required by the agency as set forth in rule 876 IAC 3.1.

Signed and filed this ___________ day of April, 2001.

                                                       __________________________________







   DÉVON M. LEWIS 







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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Attorney at Law

729 Insurance Exchange Bldg
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Mr Todd Beresford

Attorney at Law
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