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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

KATHLEEN K. SHARP,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5043061
CASEY’S GENERAL STORE,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

EMCASCO INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                Head Note Nos.:  1803; 2501
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Kathleen Sharp, filed a petition for arbitration and seeks workers’ compensation benefits from Casey’s General Store, employer, and EMASCO Insurance Company, insurance carrier.

The matter came on for hearing on March 17, 2014, before Deputy Workers’ Compensation Commissioner Joe Walsh in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1-11; defense exhibits A-E, and the testimony of claimant.  The briefs of both parties were also reviewed.  Debra A. Hoadley was appointed the certified shorthand court reporter and custodian of records.
ISSUES

The fighting issue in the case is whether the claimant sustained any permanent partial disability as a result of her stipulated work injury on December 15, 2011.  The second issue is whether claimant is entitled to medical expenses.
STIPULATIONS

Through the hearing report, the parties stipulated to the following:

1. The parties had an employer-employee relationship.

2. Claimant sustained an injury which arose out of and in the course of employment on December 15, 2011.

3. The commencement date for any permanent partial disability benefits, if any are awarded, is January 5, 2012.

4. At the time of injury, the claimant had gross weekly earnings of $987.00 per week; she was married with 2 exemptions.  The parties agree the weekly rate should be $638.54.

5. There is no issue involving temporary disability or healing period benefits.

6. Affirmative defenses have been waived.
FINDINGS OF FACT

Kathleen “Kathi” Sharp was born in 1955.  She was 58 as of the date of hearing; 59 as of the date of the decision.  She has lived on an acreage in Council Bluffs since 1985.  She is married to Ronald.  Together, they own 4 dogs and 8 horses.  Kathi received her GED in 1978.  Since then, she has had some college courses.  She earned her CNA certificate in 1992.

Claimant’s work history is mostly in the convenience store field.  While in high school, Kathi worked for Mr. Donut.  In the early 1980’s she worked as a “regional marketing director” for USA Today for a couple of years, until her position moved to Kansas City.  She started working the graveyard shift at a Kwik Shop where she worked for a total of roughly 10 years.  (Exhibit E, page 18)  She earned $7.75 per hour and eventually became assistant manager, then manager.  She earned approximately $24,000.00 annually as the manager.  The record is not entirely clear, but it appears claimant took some time away from Kwik Shop and attempted to work as a CNA in the early 1990’s.  She left the position after her father passed away.  Eventually she reentered the workforce and began managing a Check-n-Go.  She trained customer service representatives and earned approximately $26,000.00.  She did not feel this position was a good fit.  (Ex. E, p. 18)  She also managed a Sinclair and a Convenient Food Mart earning roughly $26,000.00 annually at each.

In 2004, claimant began managing at Casey’s, which was the best job she ever held.  At Casey’s claimant earned $36,000.00 to $38,000.00 per year plus benefits and bonus.  She worked 40 to 45 hours per week.  The job was slightly more demanding than other convenience store management jobs because she had to manage the food production area (pizza and doughnuts) which claimant did not have in other positions.  The store claimant managed closed at 11:00 p.m.  Claimant was a qualified manager for Casey’s.  Based upon the record before the agency, claimant performed good work for Casey’s for 6 years.  In December 2011, Casey’s was in the process of opening a new, 24-hour store.  The claimant was not particularly excited to be placed in charge of a 24-hour store because of the additional headaches and hassles that go along with it but she was planning to do it.  (Ex. E, p. 20)  The new store was to open on December 15, 2011.  Claimant’s direct supervisor was Sarah Luebbert and the regional supervisor was Sue Allyn.

On December 15, 2011, in the early morning, claimant reached under the sink and grabbed a basket of wet laundry, pulling it out and upward, when she felt a pop in her low back.  She immediately felt a pulling and burning sensation in her low back.  Claimant finished her work at the old store and then went to the emergency room at Mercy Hospital in Council Bluffs.  She did not have the phone number for the new store.  She called her First Assistant Manager, Heather Ross.  Claimant told Ms. Ross what had occurred and that she was at the emergency room.  Ms. Ross told the claimant that the supervisors were reviewing security footage because they believed claimant had stolen the deposit money.

The next communication the claimant received was a message from her supervisor, Sarah Luebbert.  Claimant described Ms. Luebbert’s message as “scathing.”  (Ex. E, p. 20)  She expressed disappointment that she left the employer in a bad position on the day the new store opened.  In the message, Ms. Luebbert referenced the fact that claimant had expressed her intention to quit to Ms. Ross.  Ms. Ross apparently told Ms. Luebbert that the claimant quit.  Claimant later confronted Ms. Ross about this in a phone conversation.  Ms. Ross told claimant that Ms. Luebbert was happy she quit.  Claimant attempted on numerous occasions for the next few days to reach Ms. Luebbert.  On approximately December 19, 2011, she finally left a message which essentially stated “it sounds like you want me to quit, and I guess I will.”  (Ex. E, p. 20)  Claimant testified that she was extremely upset and on pain medications prescribed by the Mercy Emergency Room.  Claimant is also diabetic and had some type of reaction to the pain meds.  She did not believe she had truly quit but rather she left the message out of frustration.  She testified that she contacted the regional supervisor, Sue Allyn and told her that she was planning to return to work and did not intend to quit.

On December 24, 2011, Ms. Allyn contacted claimant and told her that Casey’s had accepted her resignation.  She wished her the best of luck.  The defendants processed paperwork on December 19, 2011, which reflected that claimant quit.  “Kathi left a message with Supervisor on 12/19/11, putting in her 2-week notice stating she did not want to run a 24-hr store.”  (Ex. B, p. 5)  Based upon the record before the undersigned, this is not accurate.
Mercy Hospital recorded the following history of injury:

[P]atient is a 56-year-old female who reports that around 5:00 this morning she was at work at a cleaning his story [sic] she bent over to pick up a bin full of laundry and felt a pop in her right low back and developed some tightening “gathering” in the right lumbar area.  This pain has persisted and when she bent over later to get some money out of a safe she had a hard time standing up.

(Ex. 4B, p. 1)  It notes her previous “chronic” back pain which began in 2006.

Claimant had been treated previously for her low back beginning in 2006 through Miller Orthopaedic Affiliates.  (Ex. 7B)  The records are incomplete, but apparently the claimant received periodic pain injections in her low back since treating with Huy Trinh, M.D., in April 2006.  She had a facet joint injection as recently as November 2011, a few weeks before the work injury in question.  (Ex. 1M)  Claimant testified she had other injections but the records of these shots are not entirely clear.  The medical records in evidence do not truly demonstrate a “chronic” condition.  She was treated briefly in 2006 and had a flare-up in November 2011.  In any event, the claimant described her condition prior to December 15, 2011, as stable.  She testified that the December 2011 injury significantly changed and worsened her ongoing low back symptoms.

After visiting the Mercy Emergency Room, claimant saw James Kalar, M.D., Occupational Health Services on December 19, 2011.  He described her injury as lumbar back pain.  (Ex. 6A, p. 2)  He advised her to return to Dr. Trinh for evaluation and treatment.  Claimant chose not to do this because she already knew she did not want to have surgery.  On January 4, 2012, Dr. Kalar reported that claimant’s low back issues had completely resolved.  (Ex. 6B)  He released her without restrictions and discharged her from any further treatment.  Claimant testified that she asked to be released so she could go back to work and, while her low back symptoms had improved, they were not completely resolved.

Since being released to work, claimant was evaluated by Leslie Hellbusch, M.D. on August 27, 2012, and Charles Taylon, M.D. on October 29, 2012.  Dr. Hellbusch diagnosed “[c]hronic intermittent low back pain with left anterior thigh intermittent numbness and right leg giving out.”  (Ex. 5A, p. 2)  Dr. Hellbusch opined that this condition had been aggravated by claimant’s work injury.  Dr. Hellbusch assigned a 5 percent impairment rating and significant restrictions of no lifting more than 15 pounds, no repetitive back bending or twisting and changing positions between standing and sitting.  (Ex. 5B)  Dr. Taylon concurred with Dr. Hellbusch’s diagnosis, specifically noting that the meralgia parasthetica is not part of the work-related problem.  Her condition is “mechanical low back pain.”  (Ex. 3A, p. 2)  He confirmed the 5 percent rating and the restrictions except that he allowed lifting up to 25 pounds instead of 15.  (Exs. 3A and 3B)  He also prescribed Gabapentin.

In December 2012, Dr. Kalar provided medical opinions to both attorneys.  He indicated that her work injury merely caused a temporary aggravation of her preexisting condition and she returned to her baseline after 2 or 3 weeks.

Claimant was motivated to return to work after losing her position with Casey’s.  She obtained short-term employment with Tobacco Hut in March 2012.  She then went to work for Goodwill Industries earning $8.25 per hour as a cashier.  She worked at Goodwill from October 2012 to January 2013.  She testified she left that job because of the work injury; however, when she applied for the position she indicated she could perform medium work, lifting up to 50 pounds.  (Ex. D, p. 11)  She then obtained employment at Cubby’s Convenience Store as a cashier earning $8.50 per hour.  She started there in February 2013.  In July 2013, she started as the store manager for Speedy Mart, earning $10.50 per hour.  She testified that she obtained this job through one of her former Casey’s supervisors, Art Jahn.  She was working at Speedy Mart at the time of hearing.
Claimant testified that her condition has never returned to baseline since the December 15, 2011 injury.  Prior to her work injury, claimant enjoyed riding her horses.  Since December 2011, she is unable to ride at all.  She has reduced her chores in caring for her horses due to pain and ongoing symptoms, and, in particular, the fear of exacerbating her condition further.  She is unable to engage in fishing activities and has difficulty on stairs.  Her activities of daily living are limited due to intermittent pain in her low back.

CONCLUSIONS OF LAW
The first question is whether the admitted December 15, 2011 injury is a cause of permanent disability, and if so, the extent of such disability.  By a preponderance of evidence, I find that the December 15, 2011 injury is a proximate cause of some disability in the claimant’s low back.
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The expert medical opinions regarding medical causation are conflicted.  I find the greater weight of evidence supports the medical opinion of Dr. Taylon.  Dr. Taylon described claimant’s condition as mechanical low back pain aggravated by the work injury.  He acknowledged that she had previously been struggling with low back pain, however, opined that she had not returned to baseline.  He found she suffered a 5 percent functional impairment as a result of the aggravation and recommended a 25 pound lifting restriction.  Dr. Taylon reviewed the relevant records and had an accurate medical history consistent with the claimant’s testimony at hearing.  Dr. Taylon’s medical opinion was consistent with that of Dr. Hellbusch.  Both are experts with regard to the spine and low back.

Dr. Kalar’s opinion was based primarily upon his visit with claimant in January 2012 when claimant asked for a release to return to work.  He believed that she was 100 percent healed.  She was not.  While she was undoubtedly doing much better, she was not back to baseline.  Even Dr. Kalar acknowledged that claimant still had mild tenderness over the right posterior superior iliac spine.  (Ex. 6D)  While Dr. Kalar’s report certainly suggests that claimant’s level of functional disability is minimal, the facts presented at hearing strongly suggest that claimant did not resolve completely as Dr. Kalar implies.  In particular, the claimant testified credibly that since the December 2011 accident, she has been unable to ride her horses at all.  This activity was clearly one of her passions in life.  She testified regarding other ongoing limitations she has, in particular, since the December 2011 work injury.  For example, there are chores related to the care of her horses and other outdoor activities, like fishing, which she no longer performs.  I find her to be credible and I find these facts to weigh heavily in favor of finding that she has never returned to her baseline condition prior to the injury. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

While I find that the claimant has proven that the injury was a proximate cause of industrial disability, I find that the disability is minimal.  Claimant did have a severe and significant episode at work on December 15, 2011, which caused highly disabling symptoms temporarily.  The incident caused severe low back pain in her right low back.  It was so severe, she was unable to stand for a period and crawled around on the floor to complete some of her work tasks before she could get up and take herself to the emergency room.  The evidence, however, suggests that while she did not completely heal, she did have a good recovery in a very short period of time.  In fact, by January 2012, she asked to be released to go back to work.  It was such a good recovery she did not even feel a need to see Dr. Trinh or any other specialist as recommended by the physicians.  The recovery documented in the medical records is significantly better than the recovery described by the claimant.  Her continued disabling pain is best characterized as “intermittent” even by her chosen physicians.

Claimant was 58 years old as of the date of hearing; 59 as of the date of decision.  Claimant has a GED and some college.  She is bright, articulate and professional.  Her relevant work history is primarily in convenience store management and presently she is appropriately employed.  Claimant is highly motivated to work, having accepted entry level convenience store positions in spite of her management background.  Claimant’s skills are better suited for management.  She is a skilled manager with years of experience.  A management position allows more flexibility in her ability to alternate between sitting and standing, as well as delegating heavier duties to employees.

In seeking employment opportunities, the claimant has represented herself as able to perform medium work, lifting up to 50 pounds.  While claimant should probably not be performing this level of work consistently, it evidences that she is highly motivated to work.  In addition, it demonstrates that she reasonably believes she can perform such work when called upon, at least on occasion.

There is a fact dispute about the precise nature of the claimant’s separation from employment.  I find that the circumstances of claimant’s separation from employment are not particularly probative in the determination of her level of industrial disability.  The circumstances are quite unusual and unfortunate.  Both parties appear guilty of poor communication.  In any event, since it does not impact the ultimate award of industrial disability, the fact dispute need not be resolved in this forum.

It is true that the claimant has suffered a significant loss of actual earnings since separating from the employer.  Casey’s is undoubtedly one of the better, if not the best, employer in Iowa, for convenience store management employees.  Claimant was paid $36,000.00 to $38,000.00 per year with benefits and bonuses.  Her actual earnings have decreased dramatically and this is undoubtedly a significant factor in the assessment of her industrial disability.  The evidence in the record, however, has established that the claimant is capable of managing convenience stores.  While her low 
back condition has some impact on her ability to work and earn wages in the competitive job market, it is minimal.

For these reasons, and considering all of the factors of industrial disability, I find the claimant has suffered a 15 percent loss of earning capacity.  This entitles the claimant to 75 weeks of benefits commencing January 5, 2012.

The final issue is the claimant’s entitlement to medical expenses as outlined in Exhibit 8.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).
Claimant is entitled to an order of reimbursement only if she has paid treatment costs; otherwise, to an order directing the responsible defendants to make payments directly to the provider.  See, Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  Defendants should also pay any lawful late payment fees imposed by providers.  Laughlin v. IBP, Inc., File No. 1020226 (App. February 27, 1995).
The bill for Alegent Mercy Hospital dated December 15, 2011, is clearly compensable.  (Ex. 8, p. 1)  Based upon the exhibits, it appears the defendants already paid this bill.  If not, it is owed.  (Ex. 8, p. 3)  The second bill is with Bluffs Family Health with a date of service in July 2012.  I cannot link this bill to any treatment in the record.  It is therefore denied.  (Ex. 8, p. 2)  Wendy Johnson, D.O., ordered an MRI to see what was going on with claimant’s low back in August 2012.  (Ex. 2E, p. 1)  The final bill is the MRI bill.  (Ex. 8, p. 4)  This bill is compensable.  Claimant has met her burden that these bills with the exception of the July 2012 Bluffs Family Clinic bill, (Ex. 8, p. 2) are causally related to her work injury.  The defendants must reimburse claimant or pay the providers directly.
ORDER

THEREFORE IT IS ORDERED

Defendants shall pay the claimant seventy-five (75) weeks of permanent partial disability benefits at the rate of six hundred thirty-eight and 54/100 dollars ($638.54) per week from January 5, 2012.

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

Defendants shall pay the December 15, 2011 medical expenses as outlined in Exhibit 8 with the exception outlined above.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

Costs are taxed to defendants.

Signed and filed this ____11th______ day of June, 2014.
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   __________________________
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                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Laura L. Pattermann
Attorney at Law

PO Box 1588

Council Bluffs, IA  51502-1588

lpattermann@sgallnerlaw.com
Matthew R. Phillips

Attorney at Law

801 Grand Ave., Ste. 3700

Des Moines, IA  50309

phillips.matthew@bradshawlaw.com
JLW/srs

9 IF  = 9 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 
Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.


