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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

MICHAEL POWERS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5037178
INTERSTATE BRANDS CORP.,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

ESIS,
 
  :



  :


Insurance Carrier,
  :                     Head Note No. 2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The alternate medical care procedure of rule 876 IAC 4.48, is requested by claimant, Michael Powers.

The alternate medical care claim was held by way of a telephone hearing on December 7, 2011.  The hearing was recorded by means of a digital audio recorder, which constitutes the official record.  The undersigned has been delegated the authority to issue a final agency action in this matter.  Appeal of this decision, if any, would be made by judicial review pursuant to Iowa Code chapter 17A.19.


The record consists of claimant’s testimony and claimant’s exhibits 1-2 and defendants’ exhibits A-B. 

ISSUE


The issue presented for resolution is whether claimant is entitled to alternate medical care he seeks, namely a further diagnostic testing recommended by Sergio Mendoza-Latter, M.D., consisting of an EMG/NCV of the lower extremity and a CT myelogram of the spine. 
FINDINGS OF FACT


The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds:


Michael Powers, claimant, works as a truck loader for Interstate Brands Corp.  He sustained an injury to his back on September 29, 2008.  The defendants have admitted the claimant has a work related injury to his back.  The claimant has had two surgeries on his back: a microdiscectomy in 2008 and a L5-S1 transforaminal interbody fusion in January 2010.  (Exhibit 1, pages 1, 2)
The claimant testified he improved after his second surgery.  He testified he has tingling in his left buttock and in the left foot and toes.  The claimant testified he has been told by his family doctor he has slight peripheral neuropathy in his feet, due to his diabetes.  The claimant did not testify to any different symptoms from when he saw Carmilla Frederick, M.D., in March 2011 to when he saw Dr. Mendoza in August 2011. Nor did he testify to any different symptoms as of the hearing in December 2011.  

The claimant was released to return to work full duty in April 2010.  The defendants had the claimant examined by Dr. Frederick on March 31, 2011.  The claimant did not request or receive any treatment for his back from April 2010 through March 31, 2011. 
The claimant was examined by Dr. Mendoza on August 17, 2011 as part of an independent medical examination requested by his attorney.  (Ex. 1, pp. 1–3)  Dr. Mendoza stated:
Mr. Powers’ current diagnosis is neuropathic pain in the S1 distribution status post L5-S1 lumbosacral intervertebral fusion and posterior spinal fusion… Further workup has been recommended to understand the persistent symptoms, including EMG/NCV of the lower extremities, in order to determine whether these current symptoms are related to his surgery or to possibility diabetic neuropathy I would recommend a trial of Neurontin for neuropathic pain. I have recommended a CT myelogram to further evaluate the spinal canal and neural foramen.

 (Ex. 1, pp. 2, 3)

On November 15, 2011, Dr. Frederick wrote an addendum to her March 2011 report.  She reviewed Dr. Mendoza’s report and provided additional analysis of the claimant’s condition.  She noted that when she had examined the claimant in March 2011 he was doing well and the neurologic symptoms seemed mostly likely to be due to a “stocking-glove” neuropathy from his diabetes.  Dr. Frederick did not feel there was a need for further studies.  
CONCLUSIONS OF LAW


The issue to be resolved is whether claimant is entitled to alternate medical care he seeks, namely further diagnostic testing recommended by Sergio Mendoza-Latter, M.D., consisting of an EMG/NCV of the lower extremity and a CT myelogram of the spine. 

Iowa Code section 85.27(4) provides, in relevant part:
For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.
An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.   Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).
An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, File No. 866389 (Declaratory Ruling, May 19, 1988).  
Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening Decision June 17, 1986).
 “Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Co., 528 N.W.2d 122, 123 (Iowa 1995).
In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433, 437 (Iowa 1997), the supreme court held that “when evidence is presented to the commissioner that the employer-authorized medical care has not been effective and that such care is ‘inferior or less extensive’ than other available care requested by the employee, . . . the commissioner is justified by section 85.27 to order the alternate care.”

The employer is required to provide care “reasonably suited to treat the injury without undue inconvenience to the employee.”  The burden in on the claimant/ employee to show the employer has failed to provide such care.  The evidence presented shows that Dr. Frederick has considered the claimant’s symptoms and has reviewed the report by Dr. Mendoza and she continues to believe that further testing is not needed at this time.  While Dr. Mendoza recommends additional testing, the claimant has not proven by a preponderance of the evidence that the care provided by the defendants is not reasonable.  A difference in opinions among doctors does not mean that care is not reasonable. 
ORDER

THEREFORE, it is ordered:


That claimant’s petition for alternate medical care is not granted. 
Signed and filed this __ 8th   ___ day of December, 2011.

   ________________________







JAMES ELLIOTT






          DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER
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