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before the iowa workers' compensation commissioner

______________________________________________________________________



  :

ROBERT WILLIAMS,
  :



  :                File No. 5006018


Claimant,
  :



  :

vs.

  :            ALTERNATE MEDICAL



  :        

HEARTLAND EXPRESS                           :                CARE DECISION

           
  :



  :     


Employer,
  :

           Self-Insured,
  :       

           Defendant.
  :



  :                                HEAD NOTE NO:  2701

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A. The expedited procedure of rule 876 IAC 4.48, the "alternate medical care" rule, is invoked by the claimant. 

The alternate medical care claim came on for hearing on July 16, 2003. The proceedings were tape-recorded, which constitutes the official record of this proceeding. By order of the Iowa Workers Compensation Commissioner, this ruling is designated final agency action.

The record consists of claimant's exhibits 1 and 2;  and defendant’s exhibits A through D. 

ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care consisting of an evaluation by Dr. Jacobs.  

FINDINGS OF FACT

Defendants admitted liability for the injury.  The claimant was provided treatment.  

The claimant also underwent an independent medical examination by Thomas J. Hughes, M.D.  Dr. Hughes, as part of his report, found:

The basis conclusion of my examination would be that Mr. Williams most likely has a form of neurogenic thoracic outlet syndrome or a scalenus anticus syndrome.  This is a somewhat unusual problem and even much more unusual in males.  It is notable that throughout the records review with many different examiners, that Mr. Williams’ complaint has been absolutely consistent.  He has some symptoms that might suggest a cervical radiculopathy, but clearly that condition is not in evidence on physical examination or imaging studies.  He has symptoms of a lesser nature suggestive of an intrinsic shoulder disorder and again an intrinsic shoulder disorder has not been demonstrated on physical examination or imaging studies.  The diagnosis of neurogenic thoracic outlet syndrome is very difficult to confirm in that there is no clear and definitive diagnostic test.  Oftentimes arteriograms are performed, but I clearly would not expect that we would find anything abnormal on an arteriogram on Mr. Williams.  I also would offer that he has already had electrodiagnostic testing which was not particularly revealing and this is actually not particularly unusual for this disorder either.  There might be a better chance of finding something on electrodiagnostic testing after this long period of time but the chances remain poor.  The only thing that I could offer that would help us move beyond the current impasse would be to send Mr. Williams to a largely disinterested physician who has treated many cases of this nature to see if we can get an enlightened opinion.  I am knowledgeable of one thoracic/vascular surgeon in the Quad City area who does have considerable experience with this disorder and I have had him successful treat at least one individual in the past for this problem.  I can initiate that referral if you think it would be appropriate at this time.

(Ex. 1, pp. 5-6)

Dr. Hughes also stated:

Question #3 asks for a declaration of MMI.  Dr. McMains chose an admittingly arbitrary date of 6 months post injury.  Obviously, that determination was based on the presumption that Mr. Williams has an aggravated arthritis of the spine.  Again, I do not concur in the premise that the symptoms are from a pre-existing arthritis.  Furthermore, I do not think we can be assured that the proper diagnosis has been reached nor has the necessary treatment rendered.  On that basis, Mr. Williams has not achieved MMI and will not be reached until he has been adequately evaluated for neurogenic thoracic outlet syndrome.

(Ex. 2, p. 2)

Dr. Hughes also stated:

I am certain that Dr. McMains has offered his opinion in good faith based on his own education and clinical experience.  In fact, most individuals who present with the history like that of Mr. Williams will not have an identifiable disorder and will be put into a waste basket category of diagnoses like myofascial pain, aggravated arthritis, somatoform pain disorder or symptom magnification.  In fact, Mr. Williams certainly might have some elements of those diagnoses, but that does not diminish the need to rule out the disorder which I believe warrants definite evaluation.

When individuals have neck and shoulder symptoms radiating into the upper extremity and the cervical spine evaluation reveals nothing, the shoulder evaluation reveals nothing and the nerve testing reveals nothing pertinent; it is a small step to assume there is nothing wrong from a structural or anatomic perspective.  However, I believe it is well worth the further consideration to look at the space between the cervical spine and the shoulder which is the location where this unusual condition does occur.  My clinical suspicions may not be confirmed but I believe there is good reason to look at this area more thoroughly as I had suggested in my original report.

(Ex. 2, p. 3)

The defendants offered a report of Richard S. Ferro, D.O., a treating physician. Dr. Ferro basically states that the claimant should return to work.  He states he was given Dr. Hughes’ report, but he does not express an opinion on Dr. Hughes’ recommendation for a referral to a specialist or his conclusions as to what the claimant’s conditions are, other than to say he does not feel any further treatment is necessary.  (Ex. A). 

John A. Jerome, Ph. D., is a pain specialist.  Two reports from him, Exhibit B and Exhibit C, basically do not address whether the claimant has the conditions Dr. Hughes found or whether further evaluation is needed.  

Exhibit D is a report from Kenneth McMains, M.D.  Dr. McMains disagreed with Dr. Hughes’ conclusions:

ADDENDUM 5/6/03:

I did peruse Dr. Hughes’ IME of April 28, 2003.  As usual, he did a thorough job.  Though I have great respect for Dr. Hughes, I have respectfully disagreed with a couple of his conclusions:

1) That Mr. Williams has not yet reached MMI.

2) That Mr. Williams may be suffering from a form of neurogenic thoracic outlet syndrome; i.e. Scalenas Anticus Syndrome (SAS).

Mr. Williams’ pain drawings leads me to disregard the SAS as a likely diagnosis.  In SAS, any numbness and tingling present correspond roughly to the ulnar nerve distribution – the drawing clearly demonstrates a median nerve distribution instead.

There also was no evidence of muscle atrophy or major weakness noted on exam.  After approximately 2 ½ years, one would expect some evidence of muscle wasting if the condition was present for that period of time.

(Ex. D, p. 6)

After Dr. Hughes’ recommendation, the claimant contacted the American Medical Association for the name of a specialist, and was given the name of a Dr. Jacobs, a professor at the University of Michigan School of Medicine and a specialist in the claimant’s conditions.  The claimant resides in Michigan.

REASONING AND CONCLUSIONS OF LAW

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopening decision, October 16, 1975).

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R.App.P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

 [The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., (Review-reopening decision June 17, 1986).  


The claimant seeks authorization for the evaluation recommended by Dr. Hughes.  Defendants resist, stating that Dr. McMains does not feel the evaluation is necessary.  There is no indication that Dr. Jacobs is an inappropriate physician to conduct such an evaluation, only that it may not be necessary.


The record clearly contains a recommendation by a physician that the claimant needs a further evaluation to determine the exact nature of his condition as a result of the work injury.  Although another physician disagrees as to that diagnosis or the need for further evaluation, the claimant is entitled to medical treatment that addresses all aspects of his injury.  He is also entitled to know the full extent of that injury, and an evaluation to determine if he really suffers from the two conditions found by Dr. Hughes is appropriate.  The defendants offer no good reason why it is inappropriate other than their doctor does not see the need for it. It is better to err on the side of ascertaining all possible results of the work injury than to deny the claimant needed treatment for one of those results.  


It is found that the treatment offered by defendant is not reasonably suited to treat the injury and that the alternate care requested by the claimant in the form of an evaluation by Dr. Jacobs should be granted.  

ORDER

Therefore it is ordered:

The claimant's petition for alternate medical care is granted. 

Signed and filed this ____18th_______ day of July, 2003.

   ________________________







        JON HEITLAND
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