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 before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

CHARLES BEHLERS,
  :



  :


Claimant,
  :



  :          File No. 1230015

vs.

  :



  :      ARBITRATION DECISION

SECOND INJURY FUND OF IOWA,
  :


Defendant.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Claimant, Charles Behlers, has filed a petition in arbitration and seeks workers' compensation benefits from Second Injury Fund of Iowa, defendant.  The case was heard before deputy workers' compensation commissioner, Dévon M. Lewis, on January 4, 2001, in Des Moines, Iowa.  The evidence in this case consists of claimant's exhibits 1-19 and 21-22, defendant’s exhibits C-F, and the testimony of claimant.  The case was considered fully submitted at the close of hearing.

ISSUES

The sole issue in this matter is the extent of claimant's entitlement to permanent partial disability benefits.

FINDINGS OF FACT

The undersigned, having heard and considered all the evidence received at the hearing, makes the following findings of fact:

Claimant, age 62 at hearing, received his high school diploma in 1957 and worked for a short time driving a truck and working at a grain elevator before attending a trade school where he received a refrigeration and air conditioning certificate in August 1960.  Claimant entered the military from September 1960 through 1963 and was honorably discharged after his service as a radio/teletype operator.  Claimant then began working at Greystone Dairy on a residential delivery route and injured his right knee in December 1964.  That job required lifting of between 35 and 70 pounds.  On December 15, 1964, claimant underwent an arthrotomy of the knee to remove loose fragments of cartilage.  (Claimant's Exhibit 1, Page 1)  Claimant did return to work but the knee was still problematic, preventing him from placing any weight on the right knee while kneeling.  Claimant also experienced persistent pain.  Claimant thereafter worked in sales route work selling livestock feed, which required loading and unloading duties.  Eventually claimant became a supervisor of six salespeople in a four county area.  Claimant went on to perform three to four years of plumbing and electrical duties with on-the-job training.  Some duties, such as furnace installation and removal required heavy lifting.  Claimant also worked as a delivery driver and carpenter for Farmer’s Coop before entering into self-employment with his sons for approximately 18 years, doing business as Young Transfer.  On occasion claimant employed up to six people who, along with himself, hauled livestock for Wilson Foods.  Claimant also leased a hog buying station to Wilson and continued in that business until Wilson Foods closed.  Claimant worked for approximately three years for Easter Seals, maintaining equipment and building wheelchair ramps, which did cause him problems when kneeling.  Claimant was a legal process server and worked in health and nutritional sales for a period of time before beginning his employment with Pepsi Cola General Bottlers in 1998 as a merchandiser.  He worked primarily in the retail stores building displays, stocking shelves, and cleaning equipment.  He was required to bend, lift, stoop, and carry while working on his feet for approximately seven hours out of the shift each day, at the rate of approximately $10.00 per hour.  (Cl. Ex. 21, pp. 92-94)

On October 23, 1998, claimant injured his left knee while lifting two cases of pop above his head.  He continued working that day but was unable to work the next workday.  Claimant was initially evaluated by Margaret A. Irish, D.O., who diagnosed claimant with left knee strain, possible Baker’s Cyst, and possible medial meniscus tear.  Dr. Irish prescribed conservative therapy through December 1, 1998, before being referred to Mark B. Kirkland, D.O.  (Cl. Ex. 15)  Dr. Kirkland suggested arthroscopy and ordered an MRI.  Dr. Kirkland also diagnosed moderate osteoarthrosis of the right knee.  (Cl. Ex. 11)  The December 28, 1998, MRI revealed a meniscal tear.  Dr. Kirkland referred claimant to Patrick M. Sullivan, M.D., who noted the right knee history and performed left knee arthroscopy with partial medial and lateral meniscectomies and a medial femoral chondral shaving on February 9, 1999.  (Cl. Ex. 6, pp. 10-11)  Physical therapy was ordered and on March 15, 1999, claimant was returned to work for four hours with regular duties followed by physical therapy in the afternoon.  Claimant was also provided with a knee brace.  (Cl. Ex. 6, p. 12)  Claimant was unable to perform those duties and went through another month of work hardening and physical therapy, but was again unable to return to work.  On April 19, 1999, Dr. Sullivan found claimant to be at maximum medical improvement and placed permanent restrictions of no bending, stooping, lifting, or crawling, and no lifting or carrying of more than 20 pounds.  Dr. Sullivan expressed concern that claimant would require a total knee replacement at some point in the future.  (Jt. Ex. 6, p. 13)  Dr. Sullivan assigned a functional impairment rating of 10 percent of the left leg according to the AMA Guides to the Evaluation of Permanent Impairment on June 7, 1999.  (Cl. Ex. 9, p. 25)  

Claimant ultimately left his employment with Pepsi Cola General Bottlers in April 1997, due to his disability and inability to work within the restrictions.  (Cl. Ex. 7, p. 20)  Claimant did find work in August 1999 with Cimarron Coach of Iowa driving a 15-passenger van to shuttle railroad employees within the city to different work locations.  He is paid $6.00 per hour and cut his hours from 40 to 24 hours per week due to weather conditions.  Claimant is concerned about twisting his knee if he slips on the snow or ice.  Claimant can currently walk approximately 15 minutes or a quarter of a mile without pain on a flat or smooth surface and has reduced his recreational and social activities involving walking outdoors and dancing.  Claimant estimates he performs those activities 10 percent of the time compared to his history.  Claimant has conducted no work searches while working for his current employer.  

On March 20, 2000, claimant underwent an independent medical evaluation by Justin L. Ban, M.D., who reviewed medical records, took a personal history, and performed a physical examination.  Dr. Ban noted mild swelling and point tenderness about the left knee, patellar ballottement positive for a fusion on the left and the patella grind test was positive bilaterally.  The x-ray revealed significant joint space narrowing in the medial compartment and mild subchondral sclerosis was noted with central osteophyte formation.  On the left knee the cartilage interval was 2mm, as it was on the right.  Dr. Ban noted the surgical treatment of the left and right knees and diagnosed secondary or degenerative arthritis of both knees.  Dr. Ban assigned a functional impairment rating of 19 percent of the right leg and 29 percent of the left leg.  He assigned permanent work restrictions based upon a sedentary work capacity of ten pounds occasional lifting and five pounds frequent lifting, limited climbing, balancing, stooping, kneeling, crouching, crawling, and squatting with respect to both legs and prohibited standing or walking more than four hours of an eight hour shift.  Dr. Ban agreed with Dr. Sullivan that claimant is a candidate for future left knee replacement.  (Cl. Ex. 17)

Claimant's income varied somewhat, but was consistently in the $13,000.00 to $17,000.00 range prior to the injury to his left knee.  (Def. Ex. F)  The exception was in 1997 when he was working as a legal process server and self-employed in the health and nutritional supplement business.  Subsequent to the injury, claimant's earned income dropped to approximately $5,000.00 in 1999.

REASONING AND CONCLUSIONS OF LAW

The sole issue to be determined is the extent of claimant's entitlement to permanent partial disability benefits from the Second Injury Fund of Iowa.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

Iowa Code section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, two requirements must be met.  First, the employee must have previously experienced a permanent loss or loss of use of a hand, arm, foot, leg or eye.  Second, the employee must sustain a loss or loss of use of another such specified member or organ through a compensable injury.

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Lawyer and Higgs, Iowa Workers' Compensation-Law and Practice, § 17-1.

The Fund is responsible for all industrial disability caused by the most recent injury, less the disability for which the employer is responsible, and also less the compensable value of the preexisting disability.  Iowa Code section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

Because claimant has two qualifying injuries resulting in permanent disability, a discussion of the claimant's industrial disability is warranted. 

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).


A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.


Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors are to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

While claimant was able to work prior to the most recent injury to the left knee, he did experience difficulty placing any pressure on that knee while performing kneeling-type duties.  After the injury to the left knee, claimant attempted, twice, but was unable to return to his duties with Pepsi Cola and sought, and ultimately received, employment at a $4.00 per hour reduction in wages, less benefits.  Claimant's education and training background are limited but claimant has evinced a desire throughout his employment history to remain employed.  While the functional impairment ratings of Dr. Ban and Dr. Sullivan differ, they both agree that claimant is limited physically in the duties he can perform in employment or in his personal life.  Those restrictions are consistent with Dr. Ban’s limitation being somewhat more restrictive.  Both physicians agreed that claimant does have arthritis in both knees and may require a knee replacement in the left knee at some point in the future.  Claimant's earning capacity since the date of injury has been substantially impaired.  After considering all factors, it is determined that claimant has sustained a 55 percent industrial disability to his body as a whole because of the combined effect of the above-described injuries.  This entitles claimant to 275 weeks of permanent partial disability benefits.  When the stipulated prior credit of 33 weeks of permanent partial disability benefits at the rate of $276.37 is subtracted, claimant is entitled to 242 weeks of benefits.

ORDER 

THEREFORE, IT IS ORDERED:

That defendant, Second Injury Fund, pay two hundred seventy-five (275) weeks of permanent partial disability benefits at the rate of two hundred seventy-six and 37/100 dollars ($276.37) commencing on the stipulated date of June 7, 1999.

That defendant, Second Injury Fund, be given credit for benefits previously paid of thirty-three (33) weeks of permanent partial disability benefits.

That defendant, Second Injury Fund, pay interest on the award as provided by Iowa Code section 85.30.

That defendant, Second Injury Fund, pay the costs of this action pursuant to rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

Signed and filed this ___________ day of March, 2001.

                                                       __________________________________







   DÉVON M. LEWIS 







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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