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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DIANNE SLONINE,
  :



  :               File Nos. 5027297 & 5033886

Claimant,
  :



  :                      A R B I T R A T I O N
vs.

  :



  :                           D E C I S I O N
SECOND INJURY FUND OF IOWA,
  :



  :


Defendant.
  :                       Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Dianne Slonine, the claimant, seeks workers’ compensation benefits from defendant, the Second Injury Fund of Iowa, as a result of alleged work injuries on June 20, 2001 and July 11, 2010.  The prior injuries asserted as qualifying injuries in these claims are August 23, 1985 and June 20, 2001, respectively.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  

Three hearings were conducted before this agency on claimant’s claims for these injuries.  The first hearing commenced as scheduled on November 24, 2009 by a different deputy commissioner.  That hearing only involved File No. 5027297 in which there was a single claim against an employer, Midwest Express Holdings (n/k/a Frontier Airlines), as insured by Sentry Insurance, for an alleged work injury to the left knee on June 20, 2001.  Subsequent to this hearing, the presiding deputy issued an “arbitration decision” on February 18, 2010.  The deputy in his findings of fact only summarized the evidence received.  I can see no findings of fact concerning the merits of the claims.  The only finding and conclusion of law in this decision was that the case was not ripe for adjudication.  That decision was appealed by the defendant employer to the workers’ compensation commissioner.  However, the appeal was later dismissed.  A transcript of the proceedings on March 22, 2010 is present in the agency file.  The record at this hearing consisted only of four exhibits offered by claimant.  No oral testimony was taken.  These exhibits are not in the agency file and I am unaware of their current location.  Neither party requested that I consider these exhibits.  However, I felt obligated to read and consider the evidence recited by the deputy in his arbitration decision.   

I presided at a second hearing on January 26, 2011 involving the same claim in File No. 5027297 against Midwest as insured by Sentry for the alleged left knee work injury on June 20, 2001.  However, the proceeding at that time also involved an additional party, the Second Injury Fund of Iowa, because claimant was allowed prior to hearing to add a new claim against the Fund based on an asserted prior qualifying injury to the right knee on August 23, 1985.  At the close of this second hearing, the defendant employer and insurer agreed to provide claimant with a left total knee replacement surgery that she then desired.  The parties then agreed that the remaining issues would not be ripe for adjudication until recovery from that surgery.  Also, the parties requested that I consolidate hearing on the claims in File No. 5027297 with other pending claims by Dianne Slonine before this agency in File No. 5033886.  That file involves a claim against the same employer, but with a different insurer, Chubb Services, Corp., who was the insurer at the time of an alleged work injury to the right knee on July 11, 2010.  This other file also contains another claim against the Second Injury Fund asserting as the prior qualifying injury the previously asserted left knee work injury on June 20, 2001.  On January 28, 2011, I issued a Memorandum of Proceedings and Order Consolidating Claims acceding to the requests.

A hearing on the consolidated claims was re-scheduled for October 18, 2011.  Prior to this scheduled hearing, claimant settled both her claims against the defendant employer as insured by Sentry and Chubb.  The case proceeded to hearing as scheduled before the undersigned on the remaining Second Injury Fund claims in both files.  The matter was not fully submitted until the receipt of the parties’ briefs and argument on October 25, 2011.  Oral testimonies and written exhibits received into evidence at both the January 26 and October 18, 2011 hearings are set forth in the hearing transcripts.  Claimant’s exhibits were marked numerically.  Defendant’s exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter(s) followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4.”  Citations to a transcript of testimony either in a deposition or at hearing shall be to the actual page number of the original transcript, not to page number of a copy with multiple original transcript pages on each page.  

The exhibit references in this decision are complicated by the fact that there are two sets of exhibits which were received at the two hearings I conducted and the numbers and letters overlap.  There was no duplication as I told the parties prior to the October 18, 2011 hearing that they would not have to re-offer the exhibits received at the January 26, 2011 hearing and I would consider those prior exhibits in rendering this decision.  Exhibits received at the prior hearing on January 26, 2011 will use its number or letter assigned by the offering party at that hearing, but shall be prefixed by the letters “PH” meaning prior hearing.  For example, Exhibit 1 received at the October 18, 2011 hearing will be referred to in this decision as (Ex. 1).  Exhibit 1 received at the January 26, 2011 hearing will be referred to as (PH Ex. 1)

A transcript of the January 26, 2011 hearing was included in the Second Injury Fund’s exhibit package submitted at the October 18, 2011 hearing.  This exhibit was offered and received as Exhibit DD.  

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. An employee-employer relationship existed between claimant and Midwest Express Holdings at the time of the alleged work injuries.

2. For the purposes of awarding benefits for both claims in this proceeding, claimant’s weekly rate of compensation is $358.01.

ISSUES

At hearing, the parties submitted the following issues for determination:

I. Whether the injuries asserted in both claims qualify claimant for Second Injury Fund benefits.

II. The extent of claimant's entitlement to Second Injury Fund benefits.

FINDINGS OF FACT

In these findings, I will refer to the claimant by her first name, Dianne, and to her employer at the time of the alleged two work injuries as Midwest.

On February 18, 2011, this agency approved an agreement for settlement in File No. 5027297 between claimant and Midwest as insured by Sentry involving a work injury on June 20, 2001, in which it was agreed that the injury entitled claimant to permanent partial disability benefits in the amount of 59.4 weeks at a weekly rate of $358.01 commencing on May 9, 2006 for a 27 percent scheduled member loss of use to the left leg pursuant to Iowa Code section 85.34(2)(o).  The Second Injury Fund was not a party to this agreement.  (Exhibit 9)  

On October 19, 2011, this agency approved an agreement between claimant and Midwest as insured by Chubb providing for a full commutation of remaining benefits involving a work injury on July 11, 2010, in which it was agreed that the injury entitled claimant to permanent partial disability benefits in the amount of 66 weeks at a weekly rate of $358.01 for a 30 percent scheduled member loss of use to the right leg pursuant to Iowa Code section 85.34(2)(o).  The Second Injury Fund was not a party to this agreement.  The settlement papers were received as Exhibit 11 at hearing, but they are physically located in the agency File No. 5033886.

Dianne, age 60 at the time of the last hearing, is a high school graduate.  She received an associate of science degree in respiratory therapy from St. Mary’s Junior College in 1972.  She worked as a respiratory therapist at Miller Hospital until 1976.  After receiving training, Dianne obtained certification as a perfusionist and worked as a perfusionist at Mercy Hospital in Des Moines from 1976 until 1993.  She has not been employed as a perfusionist since leaving that job in 1993.  A perfusionist is a part of the hospital open heart surgery team and operates the heart-lung machine along with other life support systems.  Dianne states that the work involved heavy lifting of patients and equipment and that she could not do this work today due to her knee problems and other arthritic conditions in her hands and back.  However, Dianne states that she did not leave her perfusionist work due to any physical condition.  She states that she left that work because of the mental stress from such high pressure work and the need to do something else.  

In 1993, Dianne began working for Huntleigh Security as a manager of its security operations at the Des Moines Airport and the Polk County Courthouse.  She remained in this job until the Transportation Security Agency took over airport security in 2002, after which Huntleigh ceased all operations.  Not much is contained in the various records in this case about the specifics of this manager job.  Clearly, Dianne supervised an unspecified number of persons performing the security and administrative duties at the two locations.  While working for Huntleigh, Dianne also began working part-time for Midwest in 1994.  When her security work ended, she then became a full-time worker for Midwest.   

Dianne refers to her work at Midwest as “cross-training.”  She explained that this term means that she did multiple tasks.  She initially only checked in passengers and baggage at the ticket counter and the baggage handling was done by a contractor.  However, later on in addition to her counter work, she also loaded baggage onto baggage carts and into the aircraft, both on the ground and in the aircraft itself.  She also assisted in the loading and unloading of disabled passengers.  Obviously, these additional duties were physically demanding, especially handing the disabled passengers and crawling around in the relatively small aircraft used by Midwest at the time.  Despite having permanent activity restrictions since July 31, 2006 imposed by Dr. Wirtz limiting her lifting to 30 pounds and her walking, standing and stair climbing (PH Ex. 1-101), Dianne continued working full-duty at Midwest engaging in physical activity inconsistent with her restrictions until she left work in May 2011 to receive a total right knee replacement.  (Ex. DD-48:52)  She has not returned to employment at Midwest or elsewhere since that time.  She was terminated by Midwest in September 2011.  (Ex. 7-1)  She has been receiving social security disability benefits since her termination.  (Ex. 10)

The claims at issue only involve her knee problems.  Dianne has had bilateral knee problems and multiple knee surgeries over the last 30 years.  She began having left knee problems in 1980, at which time she underwent her first arthroscopic surgery in March 1980 by orthopedist, Peter Wirtz, M.D., due to a strain injury.  Later that year, there was another arthroscopic surgery by the doctor to repair a meniscus tear in the left knee.  In January 1982 and April 1983, Dianne underwent two more meniscus tear surgeries by Dr. Wirtz.  In June 1985, Dianne complained to Dr. Wirtz of problems in both knees, left worse than right, while squatting and stair climbing.  The diagnosis was patellar subluxation bilaterally.  In July 1985, Dr. Wirtz performed a lateral release and tibial tubercle transfer in the left knee.  In 1987, Dianne returned to Dr. Wirtz complaining of a recurrence of pain in the left knee after two years of being asymptomatic.  At that time, Dr. Wirtz surgically removed a screw left after the last surgery.  In early 1988, Dianne reported continued left knee symptoms and was told this will require medications on an intermittent basis and was given a prescription for Tylenol 3, a medication she continues to take today.  At this time, Dr. Wirtz advised Dianne that if she continues to have catching and pain with activity, further surgery would be necessary.  In August 1990, Dianne returned to Dr. Wirtz complaining of pain in the left knee after slipping.  The diagnosis was left anterior cruciate ligament laxity.  She was told to continue an exercise program and she was provided a knee brace.  In January 1992, Dianne reported that symptoms continued with various activities and the diagnosis of ligament laxity was continued.  In April 1992, Dianne continued to have left knee and right knee symptoms.  She was advised that continued symptoms may require an anterior cruciate ligament (ACL) reconstruction in the left knee which may result in some arthritis, but not the need for joint replacement.  This reconstruction was performed in July 1992.  Her pain and instability symptoms in the left knee continued into 1993 along with use of a knee brace.  (PH Ex. 1-1:11)  In January 1993, Dr. Wirtz opined that Dianne had reached maximum medical improvement from her surgery and provided an impairment rating for unknown reasons consisting of a 33 percent impairment to the left lower extremity, 15 percent of which was due to the ACL reconstruction and the balance due to lost range of motion.

There is no record of treatment to either knee between the later part of 1993 until April 12, 2001 when Dianne reported to Dr. Wirtz that three weeks earlier she had a direct blow to the left knee and was experiencing pain with stair climbing, squatting and at night.  She was advised about medications and she was to return as needed.  She did not return until July 26, 2001, at which time she reported that while pulling a wheelchair up steps, her left knee hyperextended and pain developed in the left knee.  Dianne testified that the wheelchair at this time contained a passenger and she was attempting to pull the wheelchair and passenger up a stairway to a Midwest aircraft.  Over the next few years, Dianne received continued treatment from Dr. Wirtz for left knee pain and swelling after standing, walking, squatting and stair climbing in the form of medications and knee bracing.  Dr. Wirtz’ most often assessment during this period of time was left knee medial compartment degeneration.  (PH Ex. 1-12:18)  

In September 2005, Dr. Wirtz recommended a tibial osteotomy of the left knee and this was done in October 2005.  The diagnosis was again degenerative joint disease of the left knee medial compartment.  Following this surgery, Dr. Wirtz continued to treat Dianne’s left knee symptoms with medications, periods of restricted duty, physical therapy and other modalities over the next several years until he retired in 2009.  He also followed her for some unrelated foot problems.  (PH Ex. 1-18:103)  When his treatment of Dianne ended, he had concluded that she will require a total replacement of the left knee.  (PH Ex. 1-104)  Dr. Wirtz repeatedly opined to Sentry insurance that his treatment of Dianne following the 2001 work incident at Midwest was causally related to that incident.  He explains that although the degeneration of the left knee pre-existed that incident, it was asymptomatic for many years until the incident and she has experienced continuous problems since that incident.  (PH Ex. 1-31, 36, 50)  Consequently, he opined that the eventual need for a total knee replacement would also be work related.  (PH Ex. 1-104)  Following Dianne’s recovery from the 2005 surgery, Dr. Wirtz opined in June 2006 that Dianne had a 27 percent left lower extremity impairment with 21 percent attributable to loss of range of motion and strength and 7 percent for changes of the medical femoral condyle tibial condyle spacing.  (PH Ex. 1-99)  He also stated that she will require continued treatment in the form of knee bracing for support, a home exercise program and occasional analgesic medications.  (PH Ex. 1-98)  He also permanently restricted work activity in 2006 by limiting lifting to 30 pounds and walking, standing and stair climbing.  (PH Ex. 1-101).  As stated above, Dianne routinely violated these restrictions while working for Midwest until she left in May 2011.

When Dr. Wirtz retired, Dianne initially sought care from another orthopedist, Scott Meyer, M.D., in March 2009.  His assessment was the same as Dr. Wirtz and he agreed that it was a matter of time before she succumbed to a total knee arthroplasty.  At this time, his assistant PA-C, provided Dianne with a cortisone injection.  Dianne was seen again by this assistant in May 2009 and complained of little relief from her symptoms, but she rejected surgery at that time.  In June 2009, the assistant noted bilateral knee pain, left worse than right.  At that time, the assistant injected both knees.  Dianne did not return to Dr. Meyer’s office after the last appointment because she said that she only saw Dr. Meyer once and only his assistant after that and she preferred to see the doctor, not an assistant.  In October 2009, Dr. Meyer opined to Sentry’s attorney that Dianne most likely had pre-existing degeneration and arthritis in her left knee prior to the June 21, 2001 work incident and that this incident was likely not a substantial factor in producing a material and permanent aggravation or acceleration of the left knee condition.  He qualified that with a handwritten statement that is mostly illegible.  The doctor also opined that any knee replacement would be related to prior injuries and surgeries occurring before June 21, 2001.  (PH Ex. 3-13)  Dianne testified that she held off any total knee replacement as long as she could because she was told by doctors that she would not be able to work after such a procedure.  (Ex. DD-53)

After seeing Dr. Meyer’s assistant in June 2009, Dianne did not seek further care for her knees until May 17, 2010 when she was evaluated by Scott Neff, D.O., another orthopedist she knew from her past medical experience.  Dr Neff’s focus of attention at that time was her right knee and his assistant injected the right knee in June 2010.  The doctor stated that in light of the chronic left knee problems, Dianne probably “loaded the right and relied on the right for a long time.”  (Ex. 1-1)  Dianne testified that she began having increasing problems in her right knee about a year before she first saw Neff.  (Ex. EE-10)  This would be consistent with her complaints to Dr. Meyer’s assistant in June 2009.  At the next appointment with Dr. Neff on June 30, 2010, the doctor reports that there was significant improvement in the right knee after the injection, but that on June 22, 2010, while making her bed, Dianne twisted the right knee and felt a sudden painful snap in the right knee.  The doctor stated that he did not know how long Dianne could remain in her baggage loading job with both knees showing progressive arthritic disease.  The doctor ordered an MRI.  (Ex. 1-3)  At the request of her lawyer, Dr. Neff provided an impairment rating consisting of 8 percent of the whole person for the right knee injury.  (Ex. 1-5)  In July 2010, Dr Neff’s assessment was arthritis of both knees with significant right knee pain and he injected the right knee again.  The doctor noted that her personal situation would not allow knee replacement at that time.  (Ex. 1-6)  Dianne testified that this meant she would have financial problems after such a surgery because she was told by the doctor that she could not return to work after a total knee replacement.  (Ex. EE-22)  Dr. Neff continued to follow Dianne over the next several months for her knees as well as increasing arthritis problems in her hands.  In December 2010, Dr. Neff noted that joint replacement for the hands as well as the knees would have to be considered.  He also stated at that time that Dianne had worked 114 hours during the last pay period and did a lot of heavy lifting, twisting, turning and loading of baggage in confined spaces.  He added that this intense work activity has aggravated her symptoms and contributed to the progression of her symptoms.  (Ex. 1-8)  In a report crafted for him by Dianne’s counsel, Dr. Neff agreed as follows:

1) Favoring her right knee because of her work-related left knee injury represents a substantial causal, aggravating, accelerating or contributing factor in the progression of her right knee condition and the need for medical care and treatment;

2) The intense work activity at Midwest Xpress was a substantial causal, aggravating, accelerating or contributing factor in the progression of her right knee condition and the need for medical care and treatment; and,

3) With regard to Dianne’s left knee condition and need for total knee replacement, that he agrees with the opinions of Dr. Wirtz.

(Ex. 1-9:10)  

In the spring of 2011, Dr. Neff decided it was time to proceed with bilateral knee replacements, one at a time, beginning with the right.  Dianne agreed and on May 12, 2011, Dianne underwent a right total knee arthroplasty performed by Dr. Neff.  (Ex. 3)  Unfortunately, Dianne suffered post surgery infection which has delayed recovery.  At the time of the hearing on October 18, 2011, Dianne still had not achieved maximum medial improvement following surgery and was still undergoing physical therapy.  Given the problems she experienced from the first surgery, she has no plans for a left total knee replacement or any other procedures involving the arthritis in her hands, neck or back.

On July 6, 2011, Dianne told Dr. Neff that after reviewing his office notes of the office visit on June 30, 2010, she discovered an error as the notes failed to mention that between June 17 and June 22, 2010, she was at work loading baggage when she felt a sudden pain in her right knee that was “fairly significant and severe, and she had to stop work for a time.”  She felt that this should be added to his dictation for that office visit.  (Ex. 1-19)  Dianne admits that she did not tell Dr. Neff of this work incident until July 6, 2011 and testified that it did not “dawn” on her at the time to mention this work injury earlier to Dr. Neff which she states occurred prior to the knee twisting and popping incident at home on June 22, 2010 previously reported to Dr. Neff on June 30, 2010.  (Ex. EE-20:22)  Dr. Neff was then asked by Dianne’s counsel for an opinion similar to his previous views that this new incident in June or July 2011 was a substantial causal, aggravating, accelerating or contributing factor in the progression of her right knee condition and the need for medical care and treatment.  Dr. Neff acceded to the request.  (Ex. 1-20:21)

In September 2011, Dr. Neff reported to Dianne’s attorney that because her recovery from surgery was complicated, any impairment rating should be postponed until she is six months from the date of her last surgery.  (Ex. 1-24)  However, in October 2011, at the request of Dianne’s counsel, he provided an impairment rating of 50 percent of the right lower extremity on October 6, 2011.  (Ex. 1-25)

The Fund relies on three opinions obtained by attorneys for the two insurers shortly before the last hearing.  In September 2011, Dr. Wirtz replied to correspondence (not in this record) that he reviewed his records which indicated significant left knee degenerative joint condition related to injuries and conditions as early as 1980.  The right knee records revealed a degenerative joint condition.  He opined that work activities would include only a temporary aggravation of a preexisting condition and work at Frontier Airlines would be medium work and not be a situation of materially aggravating a knee condition.  He further opined that the medical care for the right knee condition was related to the degenerative process and not to any one single injury or physical requirement of work concerning the left and right knee areas.  (Ex. AA-1)

Also in September 2011, Dr. Meyer was asked to agree with statements of defense counsel developed after a previous conversation that the right knee had multiple procedures which pre-dated the July 11, 2010 injury; the records reveal a severe and progressive degenerative joint disease; that it is unlikely that work at Frontier Airlines caused or materially aggravated her arthritis such that she needed a right total knee replacement;  and,  that her work was not a substantial factor in the need for such a replacement.  Dr. Meyer responded that he would agree with such statements, but that her most severely arthritic knee and the one that had the most surgeries was the left, not the right.  He also agreed that the total right knee replacement was not caused by work nor materially aggravated by work, but stated that that this would be true for the left which had the more severe arthritis and he was not aware Dianne had any knee replacements.  (Ex. BB-3)

Finally, in September 2011, Dianne was examined and evaluated by William Boulden, M.D., another orthopedist, at the request of defendants.  Dr. Boulden did not believe that Dianne had any work-related injury to her knee based on Dianne’s description of on an injury in June or July 2007 and he referred to the home incident on June 22.  The doctor’s references to events in 2007 were apparently typographical errors as his report contained a synopsis of the records of Dr. Neff which correctly described the events occurring in the summer of 2010.  Dr. Boulden qualified his views, stating that he would like to see Dr. Neff’s x-rays.  (Ex. CC-9)  After reviewing all x-rays “and/or MRI’s,” Dr. Boulden’s views did not change.  (Ex. CC-10)  I am unable to find any opinion in that report or elsewhere from Dr. Boulden as to the work relatedness of the left knee condition.
Pertinent Injury Findings:

I am unable to find a prior permanent loss of use to the right knee/leg before the alleged June 20, 2001 left knee injury.  Although Dr. Wirtz performed surgery to that knee in August 1985, the only right knee complaint in evidence after recovery from that surgery occurred in April 1992 after pushing and pulling.  (PH Ex. 1-6)  There was no further reference to any right knee complaints to Dr. Wirtz in this record for the remainder of his extensive involvement with Dianne’s left knee.  Dianne did receive an injection into that knee by Dr. Meyer in June 2009, but in October 2009 at her deposition, she stated that she had no difficulties that “focus” on her right knee.  (PH Ex. 4-11)  Clearly, that changed a year later when she began treating with Dr. Neff, but this was well after the claimed left knee injury, not before.  Also, no doctor has opined that she suffered any permanent loss of use to the right knee prior to June 20, 2001.

I find that Dianne suffered a permanent loss of use to her left leg from a degenerative knee condition/injury as of June 20, 2001 prior to the alleged right knee work injury on July 11, 2011.  The work relatedness of that left knee condition/injury is moot to the issues presented in this decision in light of the previous finding concerning the alleged 1985 right knee injury.  I further find that the knee injury of June 20, 2001 is a case of a 27 percent permanent loss of use to the left leg.  This is based on the uncontroverted views of Dr. Wirtz.  As Dr. Wirtz chose not to apportion out any prior impairment, I similarly choose not to do so.  I also find the restrictions imposed by Dr. Wirtz in 2006 for this left leg condition to be valid today.  While Dianne continued to work for many years in violation of these restrictions, the fact that her knee conditions worsened during these years indicates that the restrictions should have been followed.

I am unable to find that Dianne suffered a traumatic injury or aggravation to the right knee from a single work event in the summer of 2010.  She did not report this alleged work injury to Dr. Neff until July 2011.  I do not find credible her testimony that it did not “dawn” on her to report this incident to Dr. Neff at the time when she clearly reported a traumatic event to Dr. Neff that occurred at home on June 22.  

However, there is one aspect of the claimed second injury to the right knee not well discussed in the briefs.  Dr. Neff clearly opined that Dianne’s intense work activity at Midwest was a substantial causal, aggravating, accelerating or contributing factor in the progression of her right knee condition and the need for medical care and treatment, including the right knee replacement.  This work continued until she left work to obtain the knee replacement in May 2011.  Consequently, her continued work at Midwest after her 2001 left knee injury precipitated a gradual or cumulative trauma to the right knee.  It may be true that the left knee problems and her favoring the right knee was a contributing factor, but regardless, we have a new subsequent work injury as a result of her employment at Midwest.

Dianne’s attorney did not specifically plead such an injury process, but suggested such an injury process in his post hearing brief along with the alleged specific injury.  Dr. Neff’s views as to the contribution to the injury from Dianne’s work after 2001 should have been no surprise to any defendant in this case.  Therefore, I find that Dianne suffered a cumulative trauma injury as a result of her work at Midwest prior to her knee replacement and that injury is a cause of her right total knee replacement and consequent subsequent disability.  While the manifestation date for such an injury could also be the date she left work to receive the surgery, a manifestation date of July 11, 2011, the approximate time when she began to have significant right knee symptoms requiring more intensive treatment, is plausible and will be accepted as the injury date for this cumulative trauma.  

In making this finding of a work injury on July 11, 2011, I did not find convincing the views of Drs. Wirtz, Meyer and Boulden.  Drs. Wirtz and Meyer had not seen Dianne for many years and they have not been shown to be aware of her current clinical presentations and history since their last treatment of Dianne.  Meyer’s lack of knowledge as to Dianne’s current presentations is demonstrated by his handwritten statements that the left knee condition is more severe than the right.  Dr. Boulden did recently examine Dianne and his opinion is clear.  However, he again is not as familiar with Dianne’s clinical presentations as is Dr. Neff.  Dr. Neff responded to Dr. Boulden’s views, but he simply restated that her demanding work continued to be an aggravating cause of her right knee problems.  (Ex. 1-27)

The next issue is the extent of industrial loss caused by the combined effect of the left knee condition on June 20, 2001 and the work injury of July 11, 2011.

The Fund argues that this issue is again not ripe for adjudication because she has not fully recovered from her right knee replacement.  However, I can make a finding as to permanency for the right leg as a result of the clear view of Dr. Neff that she is unable to return to her work at Midwest as a result of the knee replacement.  (Ex. 1-11)  She may have more restrictions from the left knee condition, but claimant chose to go to hearing now on this issue and she assumes the consequences of doing so.  Also, she may have more or less impairment than opined by Dr. Neff, but this would only impact the credit the Fund receives.  I doubt the Fund will object to a finding that the work injury of July 11, 2011 is a cause of a permanent 50 percent loss of use to the right leg.  This provides a rather significant credit to the Fund and is consistent with the rating of Dr. Neff, the only one in the record.

The combined activity restrictions for both injuries consists of those imposed by Dr. Wirtz, which limited lifting to 30 pounds and limited her walking, standing and stair climbing (PH Ex. 1-101) and the single restriction of Dr. Neff which prohibits a return to the physically demanding aspects of her work at Midwest.  I believe we can safely assume that Dr. Neff would also prohibit similar demanding tasks at home or work.

Dianne is 60 years of age.  She has an associate of science degree in respiratory therapy.  She has significant training as a perfusionist, but that may not be technologically current as she has not done that work since 1993.  She has significant experience in the health care industry.  She also likely cannot return to nursing work but transferring patients or providing ambulatory assistance to patients may be too physically demanding for her current physical condition.    

Dianne’s attorney seeks a finding that the combined injuries result in a total loss of earning capacity.  However, little evidence was offered to support such a finding.  She made no attempt to find suitable lighter duty work and there is no vocational expert opinion in this record to support such a finding.  Dianne certainly testified that she does not know of anything she could do due to her bilateral knee conditions and the extensive arthritis in other areas of the body.  She states that she based her application for social security disability benefits on all of these conditions.  However, no physician in this record has opined that she is unable to work in any capacity.  There is no evidence from the social security administration demonstrating how they arrived at the decision to award disability benefits to Dianne.

Despite her age, Dianne has significant managerial and administrative experience along with her extensive experience in the health care industry.  She has considerable college training in the health care field.  I cannot assume that all of this knowledge and experience is meaningless in the Des Moines’ labor market in assessing her loss of access to the workforce.

On the other hand, she is prohibited from significant physical labor work, the work she has been doing most of her adult life, except for her managerial duties at the security company.  From examination of all of the factors of industrial disability, it is found that the combined effect of the injuries on June 20, 2010 and July 11, 2011 is a cause of a 60 percent loss of earning capacity.  

CONCLUSIONS OF LAW

Claimant seeks additional disability benefits from the Second Injury Fund under Iowa Code sections 85.63 through 85.69.  This Fund was created to compensate an injured worker for a permanent industrial disability resulting from the combined effect of two separate injuries to a scheduled member.  The purpose of such a scheme of compensation was to encourage employers to hire or retain handicapped workers.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978).  There are three requirements under the statute to invoke Second Injury Fund liability.  First, there must be a permanent loss or loss of use of one hand, arm, foot, leg or eye.  Secondly, there must be a permanent loss or loss of use of another such member or organ through a compensable subsequent injury.  Third, there must be permanent industrial disability to the body as a whole arising from both the first and second injuries which is greater in terms of relative weeks of compensation than the sum of the scheduled allowances for those injuries.  If there is greater industrial disability due to the combined effects of the prior loss and the secondary loss than equals the value of the prior and secondary losses combined, then the Fund will be charged with the difference.  Id.

The Iowa Supreme Court has ruled that to invoke Second Injury Fund liability, both the first and second injuries must be scheduled member injuries.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Scheduled member injuries are those parts of the body specifically listed in Iowa Code section 85.34(2)(a-t).  Unscheduled injuries are those not specifically listed and are covered by Iowa Code section 85.34(2)(u).  See generally, Martin v. Skelly Oil Co., 252 Iowa 128, 133; 106 N.W.2d 95, 98 (1960); Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong’s Sportswear, 332 N.W.2d 886, 997 (Iowa 1983).  An injury to the shoulder is an unscheduled injury even if the effects of the injury affect the arm, a scheduled member.  Lauhoff Grain Co. v. McIntosh, 395 N.W.2d 834 (Iowa 1986).  In Nelson the Court stated that although one of the qualifying members under Iowa Code section 85.64 may be involved, such as an arm, if the injury involves the shoulder it is unscheduled and not a qualifying injury under Iowa Code section 85.64 to invoke Fund liability.  Nelson, 544 N.W.2d at 270.

However, the Iowa Supreme Court has more recently modified the holding in Nelson.  A loss of use to one hand, arm, foot, leg, or eye remains a qualified first loss for second injury fund benefits even if it occurs simultaneously with injuries to other parts of the body, including the body as a whole.  Gregory v. Second Injury Fund of Iowa, 777 N.W.2d 395 (Iowa 2010).  The Court also has held that an injury to a hand, arm, foot, leg or eye can still be a qualifying second injury even if that member was previously injured, so long as there was a prior injury to a different member on which the Commissioner could rely to find a qualifying first injury.  Second Injury Fund of Iowa v. Kratzer, 778 N.W.2d 42 (Iowa 2010).
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that she suffered a cumulative work injury on July 11, 2011 arising out of and in the course of employment with Midwest.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404, 408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985).
The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Iowa Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133; 106 N.W.2d 95, 98 (1960).
On the other hand, industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593; 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."  Functional impairment is an element to be considered in determining industrial disability, which is the reduction of earning capacity.  However, consideration must also be given to the injured worker’s medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted, Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616 (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).
I found in this case that the second qualifying injury was a cumulative or gradually developing overuse condition.  This agency has held that bilateral extremity conditions caused by the same repetitive trauma injury process is a single, simultaneous injury that does not invoke Second Injury Fund liability.  Bilateral conditions that manifest at the same time are viewed as simultaneous.  Hartney v. Vermeer Manufacturing, File Nos. 1167624; 1167622 (App., April 28, 2000).  However, the development of symptoms in each extremity at separate times or separate absences from work to receive treatment for each extremity does not necessarily show separate injuries.  Iske v. Firestone Tire & Rubber Co., File No. 1044736 (App. September 12, 1995); Brundidge v. Cedar Rapids Meats, Inc., File No. 888708 (App. May 18, 1993).  What must be shown is that the repetitive activity that develops permanent disability to one member must be separate from the work activity that developed permanent disability to the other another extremity.  Harris v. Wilson Foods, Corp., File Nos. 688326 & 808325 (App. December 22, 1988).  I found that the two injuries in this case developed from similar work activity but occurring at different times.

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.
Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).
In found in this case that as a result of a combined effect of the two injuries, claimant suffered a 60 percent loss of her earning capacity.  Such a finding entitles claimant to 300 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u) which is 60 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

However, under Iowa Code section 85.64, the Fund is entitled to credit for the compensable value of the two qualifying injuries.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813, 816 (Iowa 1994).  It was found that claimant suffered a 27 percent permanent loss of use of the left leg from the first condition or injury.  This equates to 59.4 weeks of benefits under Iowa Code section 85.34(2)(o) which is 27 percent of 220 weeks, the maximum allowable weeks of disability for an injury to the leg in that subsection.  It was also found that from the second injury, claimant suffered a 50 percent permanent loss to the right leg.  This equates to 110 weeks of benefits under Iowa Code section 85.34(2)(o) which is 50 percent of 220 weeks, the maximum allowable weeks of disability for an injury to the leg in that subsection.  This is more than what was paid by the employer as insured by Chubb in the commutation agreement.  However, it is the compensable value, not what was actually paid and the Fund is not bound by the commutation agreement.  

Therefore, the Fund is entitled to a total credit of 169.4 weeks for the value of the scheduled loss of the first and second injuries against claimant’s entitlement to 300 weeks for lost earning capacity as a result of the combined injuries beginning at the time Dr. Neff rated the right knee injury.  In other words, the Fund shall pay 130.6 weeks beginning on October 6, 2011.

ORDER

1. The Second Injury Fund shall pay to claimant one hundred thirty point six (130.6) weeks of permanent partial disability benefits at the stipulated rate of three hundred fifty-eight and 01/100 dollars ($358.01) per week from October 6, 2011.

2. The Second Injury Fund shall pay interest on weekly benefits from the date of this decision pursuant to Iowa Code section 85.30.

3. The Second Injury Fund shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.
Signed and filed this ____9th____ day of November, 2011.
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