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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

GALEN ABITZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 1266762

LARRY WEITZ SIGN SYSTEMS,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

WEST BEND MUTUAL,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                                HEAD NOTE NO:  1803

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration brought by the claimant, Galen Abitz, against his employer, Larry Weitz Sign Systems, and its insurance carrier, West Bend Mutual Insurance, to recover benefits under the Iowa Workers’ Compensation Act as a result of an injury sustained on October 8, 1999.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner in Dubuque, Iowa, on February 14, 2001.  The record consists of the testimony of claimant as well as claimant’s exhibits 1 through 16 and of defendants’ exhibits A and B.  

ISSUES


The stipulations of the parties contained within the hearing report filed at the time of hearing are incorporated into this decision by reference.  The issues remaining to be decided are:  

1. Whether claimant is entitled to additional temporary total, or healing period benefits for the period from his release to return to work full duty on February 16, 2000, until his subsequent employment with another employer on April 16, 2000; 

2. Whether claimant’s injury is the cause of claimed permanent disability; 

3. The extent, if any, of claimant’s permanent partial disability entitlement to the body as a whole; 

4. Claimant’s correct weekly compensation rate, specifically whether claimant as a divorced individual who pays child support is properly entitled to be classified as single with two exemptions; and

5. Whether claimant is entitled to payment of medical costs incurred with Meyer Chiropractic as employer-authorized, reasonable and necessary care causally related to claimant’s injury.

FINDINGS OF FACT AND ANALYSIS

The deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:


Claimant’s credibility is at issue in this matter.  Claimant’s testimony and overall demeanor at time of hearing suggests that claimant perceives and reconstructs events in a manner that puts claimant in a more positive light or better serves claimant’s perceived self interests than would be suggested from a more objective review of events and evidence.  Given such, when discrepancies exist between claimant’s testimony and perceptions and other more objective evidence in the record, greater weight is given to the more objective evidence.  


Claimant was 33 years old at time of hearing, having a birth date of September 3, 1968.  Claimant was single at time of hearing.  He has a 15-year-old child from a previous marriage for whom he pays child support.  Claimant has not claimed this child as a dependent for tax purposes.  The record does not establish that claimant provides primary support for this child.  Under those circumstances, it cannot be found that claimant has established his entitlement to claim the child as an exemption.  Claimant at time of injury, therefore, was properly characterized as a single individual entitled to one exemption.  Claimant’s gross weekly wage at time of injury was $379.00.  His correct rate of compensation is $236.21.  


Claimant completed 10th grade.  Claimant has received his general educational diploma, however, and has had vocational training in auto bodywork and small engine repair.  Claimant has previous work history in the following fields:  changing large truck vehicle oil, customizing motor vehicle (van) interiors, meat packing, furniture delivery, and auto body painting.  Claimant’s hourly earnings prior to his date of injury ranged from a low of $8.50 per hour to a high of $12.00 per hour with wages generally falling in the $9.00 or $10.00 per hour range.  


Claimant began employment with Larry Weitz Sign Systems in July 1998.  The employer manufactures commercial signage for businesses.  Claimant initially created signs for billboards.  He characterized this as physically demanding work where he at times handled materials weighing several hundred pounds.  He later moved into “glass bending.”  A glass bender would heat glass and, by twisting the heated glass, form letters for signage.  This was less physically demanding work.  Claimant was learning to be a skilled glass bender at the time of his October 8, 1999, injury.  Claimant has not sought other work as a glass bender since his release by this employer.  Claimant was a full-time worker earning $9.00 per hour when injured.  


Claimant testified that prior to the injury at issue here, that is, on December 11, 1998, he sustained a low back injury while in this employer’s employ when he felt a low back strain while assisting in moving a trailer.  Claimant initially treated for this injury at the Finley Hospital Emergency Department on December 14, 1998.  He was given temporary restrictions of no lifting or carrying over 10 pounds of no bending, squatting, kneeling, or crawling, and of limited walking, standing, or climbing.  On December 16, 1998, an additional restriction of limited stooping and twisting of the torso was given. 

Claimant was last seen for this injury on December 18, 1998.  At that time, John Thomas Pessoney, M.D., reported that claimant denied having leg pain and assessed claimant as having a back sprain, resolving.  The doctor stated that claimant could return to work without restrictions on the following Monday.  He advised that claimant would not need to medically follow-up unless his symptoms increased.  At hearing, claimant testified that Mike Weitz, the company supervisor, told him that medical bills would not be paid because he had failed to report his work incident of December 11, 1998, until the following Monday.  Claimant stated that for that reason he did not attempt to seek further medical treatment.  Claimant did not testify that he had the same or increasing symptoms after December 18, 1998, however.  Given claimant’s willingness to seek care on his own subsequent to the injury at issue here, it is presumed that claimant would have sought medical treatment had he needed it subsequent to December 18, 1998, and that claimant’s failure to do so demonstrates that claimant had no permanent residuals from the December 11, 1998, work incident. 


Claimant injured himself on October 8, 1999 when he felt his back go out while assisting a coworker, Bill Weitz, in moving advertising panels.  Claimant characterized his symptoms as the same as he had in the December 1998 incident but worse.  

On October 11, 1999, claimant first saw Peggy Mulderig, M.D., of Tri-State Occupational Health.  Claimant then complained of an initial onset of pain in his right lower back and right posterior leg with the pain going into his buttock and upper thigh as of October 10, 1999.  On examination claimant had full trunk flexion and extension in a seated position and negative straight leg raising for radicular symptoms bilaterally.  Motor strength in the lower extremities was 5/5 bilaterally.  Claimant was given a prescription for Motrin, 800 mg., and was sent to physical therapy, and was returned to work with a 10-pound weight limit, mobility as needed for comfort, and no repetitive bending, lifting, or twisting of the back.  A MRI of the lumbar spine performed October 13, 1999, revealed a small herniated nucleus pulposus at L4-5 with effacement of the thecal sac on the exterior margin but apparently no effacement of the exiting nerve roots.  


Dr. Mulderig again saw claimant on October 14, 1999.  Straight leg raising was again negative for radicular symptoms bilaterally.  The doctor advised claimant that he could work with the restrictions given.  Claimant then indicated he would be seeking a second opinion as to his ability to work.  Dr. Mulderig advised claimant that he would need to have his employer approve any second opinion.  


Claimant had already visited Robert Meyer, D.C., on October 11, 1999.  At hearing claimant testified that Bill Weitz, brother of company owner, Larry Weitz, and a painter for the company, had advised him to seek chiropractic care.  The record does not reflect that Bill Weitz has supervisory function within Larry Weitz Sign Systems.  Claimant later also acknowledged that Sue Zeeveld, claims adjuster for West Bend Mutual, advised him that while the carrier would pay for his initial appointment with Dr. Meyer, it would not pay for other appointments.  A November 4, 1999, letter of Ms. Zeeveld to claimant states the following: 

It has been brought to our attention that you have not followed up with treatment with Dr. Stenberg at Medical Associates.  Please be advised, your employer directed care for your condition at Medical Associates.  The employer and insurance carrier have the right to do so.  We will not pay for any treatment that takes place outside of Medical Associates unless it is recommended by Medical Associates.  If you believe further treatment is necessary I would advise you to schedule an appointment at Medical Associates.  

(Defendants’ Exhibit A-1)


Tri-State Occupational Health is apparently an affiliate of Medical Associates Clinic.

It is expressly found that while claimant has established that his treatment with Dr. Meyer at least initially was related to the condition of his low back subsequent to his October 8, 1999, work incident, claimant has not established that care with Dr. Meyer was employer-authorized care and care reasonable and necessary to treat his condition.  As regards the latter finding, it is conceded that the care may have been reasonable care for the condition.  The care was not necessary care given that the employer was providing claimant other appropriate care for his condition.  


Claimant did see Michael Stenberg, M.D., also of Tri-State Occupational Health, on October 10, 1999.  At that time claimant was described as walking with antalgic gait favoring the right side.  Straight leg raising was negative on the left and neural traction sign was questionable on the right.  Deep tendon reflexes were 2/4 and symmetrical.  Dr. Stenberg advised that claimant was unable to return to work at that time, prescribed a program of extension exercises and prescribed Lortab.  Dr. Stenberg again saw claimant on October 22, 1999.  At that time claimant ambulated independently with normal heel/toe gait.  Straight leg raising was positive for increasing back pain but negative for neural traction signs.  The assessment was of lumbosacral strain.  Dr. Stenberg then returned claimant to work on Monday, apparently October 25, 1999, with a restriction of waist-level work lifting, carrying, and equivalent push/pull of under eight pounds and no repetitive bending, lifting, or twisting of the back.  


Claimant again saw Dr. Stenberg on November 9, 1999.  The doctor then reported that claimant, because of complaints of pain, limited side bending to 10 degrees to the right and 20 degrees to the left and limited forward flexion to 45 degrees.  Sensation, motion, circulation, and strength within both lower extremities were within functional limits.  The assessment was of mechanical back pain, resolving.  Claimant was returned to his usual duties albeit with the understanding that he was to see Michael P. Chapman, M.D., for an orthopedic evaluation. 


Claimant initially saw Dr. Chapman on December 22, 1999.  Claimant then complained of aching pain in the right low back, hip, and buttock radiating down the posterior leg and into the calf.  On physical examination findings were similar to those previously reported.  Dr. Chapman’s assessment was of low back strain, which appeared to be slowly resolving.  The doctor felt that claimant’s October 8, 1999, work episode was the source of claimant’s pain but believed that the pain would resolve.  The doctor did not feel that chiropractic manipulation would be beneficial for claimant and prescribed an active exercise program involving aerobic conditioning and trunk strengthening.  He returned claimant to work with a 25-pound lifting restriction.  The doctor stated:

I reassured him that there is nothing in his back to make me think this is going to become a long-term disabling problem.  However, he is at increased risk for future problems having had the problem already and the best way to combat this [is] with an aggressive active exercise program.  

(Ex. 1, p. 30)


The doctor further opined that while there were signs of nerve irritation, there was no evidence of nerve compression.  


Dr. Chapman again saw claimant on October 31, 2000.  The doctor then advised claimant to continue in his strengthening program.  The doctor anticipated that claimant could return to work without restrictions on February 16, 2000.  Claimant testified at hearing that on his release to return to full duty work he contacted Larry Weitz who advised him that no work was available.  Claimant also testified that he was aware that Mr. Weitz subsequently hired another worker.  Claimant received no unemployment benefits after his dismissal from work with this employer because claimant had no available unemployment insurance credits.  Additionally, on February 25, 2000, claimant sought involuntary treatment for mental health problems.  It is expressly found that claimant was capable of returning to substantially similar employment to that which he had undertaken at Larry Weitz Sign Systems on February 16, 2000.  

Claimant did return to other employment on April 15, 2000, with Riverside Tractor/Trailer.  He remains employed there doing body repair work on semi tractor-trailers.  Claimant was hired at an hourly wage of $11.98 per hour and was earning $14.02 per hour at the time of the hearing.  Claimant testified that he limited his heavy lifting and got help with lifting when needed.  Claimant also testified that his low back can flare up and be painful several times a month.  He testified that in the spring of 2001 Dr. Meyer took him off work because of low back pain.  


Thomas Hughes, M.D., of Work Fitness Center, evaluated claimant on April 30, 2001.  Claimant then described his work at Riverside Tractor/Trailer as involving a significant amount of bending, climbing, stooping, albeit lifting was usually limited to about 30 pounds.  The work involved welding, grinding, drilling, assembly, and other types of mechanical activities.  Claimant felt he was physically capable of performing the job.  Claimant also expressed his belief that there was nothing that he could not do now that he couldn’t do before his injury although claimant felt he had to be more careful and thoughtful about the process [by which he engages in activities].  Claimant described himself as sore on the day of his examination.  He attributed that soreness to the greater than one-hour automobile trip undertaken for the examination.  On examination claimant was tender to palpation in the midline between L4 and L5 and also had some discomfort in the right paravertical muscles in the lower lumbar segment but had no specific point tenderness and no inducement of any distal neurologic symptoms.  Deep tendon reflexes at the knees were 2+ and symmetrical.  Right ankle jerk, however, was trace with left ankle jerk being 1+.  


Dr. Hughes characterized claimant’s physical findings as subtle but as suggestive of an S1 nerve irritation on the right.  The doctor went on to state:

I would certainly be inclined to believe that [claimant] did, in fact, have some signs of a S1 radiculopathy following his reported acute back injury of 10/8/98.  He did have a small disc protrusion at the L4-5 level, but it did not obviously involve the neural foramen, which would be normally the L5 nerve root.  It certainly, however, could have impinged upon the S1 nerve as it transited and caused him to have an S1 radiculopathy.  He continues to manifest some minor residual findings as manifest by hypesthesia in the lateral aspect of his foot and he also has a diminished right ankle jerk.  

(Ex. 1, p. 75)


The doctor stated that while he did not think the evidence was extraordinarily strong, he was inclined to believe that claimant had incurred a disc herniation and did incur an S1 radiculopathy.  He stated that most of the objective signs of that particular problem appear to have remitted.  He felt that claimant, under the AMA Guides, would have five percent body as a whole impairment under DRE Category II.  The doctor noted that criteria for Category II is “a clinically significant radiculopathy where an imaging study had demonstrated a herniated disc at the level and on the side that would be expected based on the previous radiculopathy even though the individual no longer has a radiculopathy following conservative treatment.”


Dr. Hughes further opined that claimant might have intermittent discomfort into his right buttock and into his right leg with heavier lifting, prolonged sitting, or an extraordinary amount of twisting activities.  He noted that claimant did have an injury and associated residuals, which probably placed him at risk for additional injury or work compromise in the future.  The doctor noted that while he would not impose specific “work recommendations,” he would encourage claimant to minimize reaching below knee level and to not constantly lift more than 40 to 50 pounds.  


Dr. Hughes’ opinions are given lesser weight even though uncontradicted per sé in the record.  Dr. Hughes does not state his opinion within reasonable medical certainty.  Indeed, he speaks of being “inclined to believe.”  More importantly, the doctor’s placement of claimant in DRE Category II is suspect.  The doctor does not explain why or how a disc herniation at L4-5 would impinge upon the S1 nerve.  Furthermore, claimant’s treating physicians have expressly stated in their office notes and reports in evidence that claimant did not have clinically significant radiculopathy.  Hence, it cannot be found that claimant had a clinically significant radiculopathy and had a demonstrated herniated disc at the level and on the side that would be expected based on the previous radiculopathy as DRE Category II requires.  On the other hand, Dr. Hughes, like Dr. Chapman, believes that claimant’s injury did put claimant at greater risk for additional injury if claimant does not combat that risk with an active aerobic strengthening and back strengthening program.  The claimant’s need to be actively concerned with back care management and his need to be more conscious of how he engages in activity can, therefore, be fairly considered legitimate permanent residuals of his work injury.  These residuals apparently have a very minor impact on claimant’s ability to engage in his current employment.  Likewise, claimant’s physical condition does not preclude him from returning to either the work he did for this employer or to the work for which he has the most experience and training; that is, in auto body repair work.  Claimant has established a loss of earnings capacity of five percent of the body as a whole.  

CONCLUSIONS OF LAW 


We first consider the question of whether claimant is entitled to healing period disability benefits beyond February 15, 2000.  


Section 85.34(1) provides that healing period benefits are to be paid an injured worker who has suffered permanent partial disability until the worker has returned to work; is medically capable of returning to substantially similar employment; or has achieved maximum medical recovery.  The first to occur of the aforementioned events is controlling.  


Claimant was capable of returning to substantially similar employment on February 16, 2000. 


Therefore, it is concluded that claimant has not established entitlement to healing period benefits beyond those previously paid.  


We consider the issue of whether a causal relationship exists between claimant’s injury and his claimed permanent disability.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).  Unrebutted expert medical testimony cannot be summarily rejected.  Leffler v. Wilson & Company, 320 N.W.2d 634 (Iowa App. 1982), Poula v. Siouxland Wall & Ceiling, 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s testimony is not entitled to greater weight as a matter of law than that of a physician who later examines claimant in anticipation of litigation.  Weight to be given testimony of physician is a fact issue to be decided by the workers’ compensation commissioner in light of the record of the parties develop.  In this regard, both parties may develop facts as to the physician’s employment in connection with litigation, if so; the physician’s examination at a later date and not when the injuries were fresh; his arrangement as to compensation, the extent and nature of the physician’s examination; the physician’s education, experience, training, and practice; and all other factors which bear upon the weight and value of the physician’s testimony.  Both parties may bring all this information to the attention of the fact finder as either supporting or weakening the physician’s testimony and opinion.  All factors go to the value of the physician’s testimony as a matter of fact not as a matter of law.  Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985).

Therefore, it is concluded that claimant has established that he has minor permanent sequelae as a result of his work injury.

We consider the nature and extent of claimant’s permanent partial disability.  

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters, which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae, which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant has established permanent partial disability to the body as a whole of five percent entitling him to 25 weeks of permanent partial disability benefits.  

We consider the question of claimant’s appropriate rate of weekly compensation. 

Weekly rate is based on gross earnings after deducting payroll taxes.  Hence, it is effected by the exemptions for dependents the worker is entitled to for tax purposes.  While the commissioner has at times held that a claimant under court order to pay child support is entitled to an exemption for natural children even where the claimant fails to pay child support, tax records can be considered determinative of entitlement to exemptions.  See Biggs v. Donner, II Iowa Industrial Comm’r Report 34, 38 (App. April 22, 1982).  See also Hernandez v. IBP, Inc., File No. 1106018 (Arb. October 23, 1995).  Indeed, tax records may be considered the best evidence of entitlement to exemptions because it can be presumed that a reasonable person when filing tax returns will claim those exemptions to which that person is legitimately entitled.  Tax codes control exemption entitlement for payroll tax purposes.  Here, claimant does not claim an exemption for his minor child.  The child does not reside with claimant and physical custody of the child is with claimant’s former spouse.  Under those circumstances, claimant has not established that he is entitled to an exemption for his minor child for payroll tax purposes.  Therefore, he is not entitled to an exemption for purposes of commutation of his weekly rate of compensation.  

Therefore, it is concluded that claimant as a single individual entitled to one exemption has a weekly compensation rate of $236.21.  

We consider the question of claimant’s entitlement to payment of medical costs incurred with or at the direction of Meyer Chiropractic.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

Therefore, it is concluded that claimant has established entitlement to payment of medical costs incurred on his initial visit with Meyer Chiropractic on October 11, 1999.  Claimant has not established that costs incurred beyond that visit were costs incurred for reasonable and necessary medical care which defendants had authorized and, therefore, it is concluded that claimant has not established entitlement to payment for those costs.  

ORDER 


THEREFORE, IT IS ORDERED:


That defendants pay claimant twenty-five (25) weeks of permanent partial disability benefits at the rate of two hundred thirty-six and 21/100 dollars ($236.21) with benefits to commence on April 16, 2000. 


That defendants pay accrued amounts in a lump sum and pay interest pursuant to section 85.30.


That defendants pay claimant medical costs incurred with Meyer Chiropractic on October 11, 1999, in the amount of one hundred thirty-four dollars ($134.00).


That defendants pay costs as allowed under rule 876 IAC 4.33.  


That defendants comply with subsequent reports of injury requirements of this division.  

Signed and filed this ___24th_____ day of May, 2002.

   ________________________






   HELENJEAN M. WALLESER





                     DEPUTY WORKERS’ 




                      COMPENSATION COMMISSIONER
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Attorney at Law
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