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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ROBERT KARR,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5040837
HARTER TRUCK & TRAILER,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

SECURA INSURANCE,
  : 


  :


Insurance Carrier,
  :        Head Note Nos.:  1403.30; 1803; 2401;

Defendants.
  :        2801
______________________________________________________________________

STATEMENT OF THE CASE

Robert Karr, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Harter’s Truck & Trailer and its insurer, Secura Insurance, as a result of an alleged injury he sustained on March 1, 2012 that allegedly arose out of and in the course of his employment.  This case was heard in Des Moines, Iowa and fully submitted on February 1, 2014.  The evidence in this case consists of the testimony of claimant, Margie Mooney, and Ted Harter and claimant’s exhibits 1 through 38 and defendants’ exhibits A through G.  

ISSUES

Whether claimant sustained an injury on March 1, 2012, which arose out of and in the course of employment;
Whether claimant provided timely notice to defendants;
Whether the alleged injury is a cause of temporary disability and, if so, the extent;

Whether the alleged injury is a cause of permanent disability and, if so;

The extent of claimant’s disability;
Whether there was a causal connection between the injury and the claimed medical expenses;
Whether claimant is entitle to alternate medical care; and
Assessment of costs.

The stipulations contained in the hearing report are accepted and incorporated into this decision as if fully set forth.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony and considered the evidence in the record, finds that:

Robert Karr was 52 years old at the time of his hearing.  He did not graduate from high school.  He obtained a GED in 1985 (Exhibit 31, page 93).  Claimant obtained an ASE general mechanic certification in automobile repair.  (Transcript, p. 16)  Claimant’s work history is contained in Exhibit C, pages 5 – 8 and summarized in the vocational report in Exhibit 31. 

Claimant was hired by Harter’s Truck & Trailer (hereinafter Harter’s) as a diesel mechanic and started his work in November 2010.  Claimant would work on autos, trucks and semis.  (Tr. p. 25)

Claimant’s testimony was that he was installing a transfer case on a Montero Sport SUV on February 28, 2012.  (Ex. 34, p. 9; Deposition p. 33)  Clamant was being assisted by Ted Harter, the owner of Harter’s.  Claimant was on the floor on the left side of the vehicle and Ted Harter was on the right side of the vehicle.  Claimant said the transfer case fell down on him.  Mr. Harter asked claimant if he was hurt and claimant said “I told him not that I knew of.  I felt okay, but my chest and shoulder were sore.”  (Tr. p. 27) Claimant continued to install the transfer case and work the rest of the day.  Claimant believed he worked the next day, February 29, 2012.  Claimant testified he told Mr. Harter on February 29, 2012 that he was going to go to a chiropractor.  (Tr. p. 56)  The time card submitted by Harter’s shows claimant actually did not work on February 29, 2012.  (Ex. B, p. 6)  Claimant testified he worked half a day on March 1, 2012.  The time card for that day does show he worked 4 hours.  Claimant said he told Mr. Harter that he was going to the hospital to have his collarbone checked as he felt it was broken.  (Tr. p. 33)  Claimant said he did not work on Friday, March 2 due to his injury.  Claimant went back to the emergency room on March 12, 2012 because he could not lift anything.  Claimant said he was taken off work at that time and told to see a specialist.  (Tr. p. 35)  Claimant told Mr. Harter that he was not to come back to work until he saw a specialist on that day.  Claimant said he told Mr. Harter that his shoulders were messed up and he could not use his arms.  (Tr. p. 36) 

Claimant testified that he had right shoulder surgery in September 2012 and left shoulder surgery in April 2013.  (Tr. p. 39)  Claimant testified currently his right shoulder aches once in a while and he has lost range of motion in his right and left shoulder.  Claimant did not believe he could go back to his work as a mechanic.  (Tr. p. 43)

Claimant testified that he disagreed with the deposition testimony of Terry Foley.  Specifically, he denied telling him he hurt his shoulder while working on his old lady’s car in February 2012.  Claimant said he told Mr. Foley he had smashed his two small left fingers working on his wife’s car.  (Tr. p. 47)

On cross-examination claimant stated that he told the told the doctor [PA-C] on March 1, 2012 he was injured as he was lifting a transfer case.  (Tr. p. 61)  Claimant testified that the medical provider on March 1, and March 12, 2012 decided not to include any information that the claimant’s injury occurred while working for Harter’s.  (Tr. p. 63)

Claimant testified he saw John Wright, M.D., on April 6, 2012.  In this visit he told Dr. Wright that “Two months ago, he was lifting a heavy object and noticed pain in his right shoulder.”  (Ex. A, p. 23)  Dr. Wright believed claimant’s symptoms were suggestive of cervical radiculopathy.  Claimant was asked during the hearing what heavy object he was lifting in early or mid-February.  Claimant response was. “Transfer case, break drum, clutch disk, kingpins, steering knuckles.  Which one do you want?”  (Tr. p. 66)  

On Friday, May 25, claimant’s attorney sent a notice to Harter’s that claimant had suffered a work injury on or about March 1, 2012.  (Ex. 1, p. 1) 

Claimant went to Genesis Health System Emergency Department on March 1, 2014.  Claimant was seen by Phillip Zimmerman, PA-C.  Mr. Zimmerman wrote, 

This patient presents with right, shoulder pain.  The onset was 3 weeks ago and gradual.  The course/duration of symptoms is constant and worsening.  Type of injury:  no known injury.  Does work as a mechanic and does repetative [sic] stress and heavy lifting.  Location:  right suprascapular and clavicular down his right arm to hand.  Radiating pain: down right arm.  The character of symptoms is pain, not redness and no swelling.  The degree of pain is moderate.

(Ex. 29, p. 74)  (See also:  Ex. A, p. 20, “pt states that he has right shoulder/clavicle pain for the last three weeks, states he does not know how he injured it.”)  Claimant was discharged from the emergency department with a prescription for ibuprofen and Tramadol and instructed to limit his use of his right arm and see his primary health care physician.  (Ex. 29, p. 77; Ex. A, p. 17)  Claimant was allowed to return to work on March 2, 2012.  (Ex. A, p. 22) 

Claimant returned to the emergency department on March 12, 2012 complaining of right-sided chest pain.  Claimant reported he was lifting a piece of equipment about four weeks ago when the pain began.  (Ex. 30, p. 78)

Margie Mooney, secretary at Harter’s, testified that claimant brought in a work excuse dated March 12, 2012 to be off work.  Claimant gave the excuse to Ms. Mooney and did not tell her that he had a work related injury.  (Tr. p. 80) 

Ted Harter testified at the hearing.  The transcript of the hearing stated the following.

Q.  [By defendants’ counsel]  Let’s go back to this transfer case.  We talked about the date.  Now let’s talk about the incident.  Was there an incident that occurred with the transfer case on this Wallace Mitsubishi?
A.  Yes.
Q.  How do you know?

A.  Because I was there.

Q.  Tell us what happened.

A.  We went to put it up in and that, and it was starting to get away from him.  It did get way [sic] from him.  We let it down.  I asked him if it got him, he said no.  And - -

Q.  So what happened next?

A.  We put it back up in.

Q.  Dr. Mr. Karr tell you at that time that it hit him or struck him on the chest or anything like that?

A.  No.  It got his arm a little bit.  It didn’t - - It didn’t hit hard.  It just come [sic] down.

Q.  So it got his arm a little bit you say now?

A.  Yeah.

Q.  And which arm?

A.  It would be his right one.

(Tr. pp. 110, 111)  On March 1, 2012, claimant told Mr. Harter that his collarbone hurt and he was going to have it checked out by seeing a chiropractor.  Mr. Harter said he was not told that the pain in the collarbone was related to the transfer case incident.  (Tr. pp. 112, 113)  In his deposition, Mr. Harter said he thought claimant was complaining of an old injury from his work at John Deere.  (Ex. 36, p. 15, Depo. p. 60)  Claimant returned to Harter’s on March 12, 2012 and told Mr. Harter that his shoulder was screwed up and that he had to see a doctor in Iowa City.  (Tr. p. 115)  Mr. Harter said he received the May 25, 2012 letter about the claimant’s work injury at the end of May.  (Tr. p. 112)  This letter was sent to Harter’s insurance agent and was received on May 30, 2012.  (Ex. 15, p. 4; Depo. p. 10)

Terry Foley testified by way of video deposition.  Mr. Foley helps out in the office of Harter’s.  He is not an employee.  He is friends with the owner Ted Harter and Mr. Harter’s family.  Mr. Foley said that he was at Harter’s on February 13, 2012 and had a conversation with claimant about his health when he saw the claimant favored his arm when he was moving out of some coveralls.  Mr. Foley asked claimant what had happened and claimant told him he hurt his arm or shoulder working on his old lady’s car.  (Ex. 37, p. 12; Depo. p. 47)

Claimant was seen by Richard Ripperger, M.D., on June 1, 2012.  Dr. Ripperger wrote, 

Mr. Karr states he had no difficulty with his shoulders until early in March 2012.  At that time, in association with lifting a heavy transfer case out of an automobile, he felt a sharp pain in both shoulders, right more so than left.  He initially thought that he "broke" his clavicle.  He was seen at Genesis emergency room, and radiographs of the shoulder and neck were obtained.  He states that he was told that he was "full of arthritis."  The shoulders have not returned to normal since that time.  His shoulder region pain is generally located in the shoulder area more so anterolaterally and at the proximal lateral aspect of the arm than elsewhere.  He also complains of some pain in the scapular region.  Pain is a constant at 8-9 on a scale of 0-10.  Pain symptoms awaken him from sleep at night.  He has a stiff sensation in both shoulders when he awakens in the morning.  He is able to use the upper extremities to feed and dress himself.  He has difficulty taking clothes off overhead.  Throwing motion is painful to him.  In addition to pain, he complains of decreased range of motion and decreased strength.

(Ex. 23, p. 40)  Dr. Ripperger’s impression was “Bilateral shoulder symptoms on the basis of impingement syndrome.  My suspicion for full-thickness rotator cuff tear is relatively low.”  (Ex. 20, p. 41)

Dr. Ripperger recommended surgery for the right shoulder on August 17, 2012.  (Ex. 20, p. 43)  On September 6, 2012, Richard Ripperger, M.D., operated on claimant’s right shoulder.  His postoperative diagnosis was “Right shoulder impingement syndrome plus SLAP lesion.”  (Ex. 21, p. 32)  On March 12, 2013, Dr. Ripperger recommended surgery on claimant’s left shoulder.  (Ex. 20, p. 49)  On April 4, 2013, Dr. Ripperger performed surgery on claimant’s left shoulder.  His postoperative diagnosis was “Left shoulder humeral head osteonecrosis and rotator cuff tear.” (Ex. 22, p. 34)
On August 4, 2012, claimant wrote Richard Ripperger, M.D.  The letter quoted a history that Dr. Ripperger wrote that stated that claimant had no difficulty with this shoulder until early in March 2012 and that claimant felt a sharp pain in both shoulders, right more than left, when lifting a transfer case out of an automobile.  (Ex. 20, p. 20)  On August 12, 2012, Dr. Ripperger agreed with the statement;

It is my opinion, stated within a reasonable degree of medical probability (i.e. more likely than not) that Robert sustained an injury to his shoulders on or about March 1, 2012 as a result of his work activities at Harters [sic] Truck & Trailer.

(Ex. 20, p. 31) 

On May 10 2013, defendants’ attorney wrote a letter summarizing a conversation with Dr. Ripperger.  (Ex. A, pp. 6, 7)  Dr. Ripperger responded to this letter on May 20, 2013.  (Ex. A, p. 8)  Dr. Ripperger agreed that if there were no left shoulder complaints around the time of the auto repair incident, the temporary relationship is lacking.  (Ex. A, p. 6)
Richard Kreiter, M.D., performed an independent medical examination (IME) on April 3, 2013.  Based upon the premise that claimant had an injury caused by a transfer case falling on claimant’s right shoulder on or about March1, 2012, Dr. Kreiter opined that the claimant’s right shoulder condition was a work related injury.  (Ex. 26, p. 69)  Dr. Kreiter said that claimant’s left shoulder AC (acromioclavicular) changes were the result of the March 1, 2012 injury.  Claimant’s underlying avascular necrosis was pre-existing and may have been aggravated by the March 1, 2012 injury.  (Ex. 26, p. 69)  Dr. Kreiter provided restrictions of, 
Mr. Karr will have permanent restrictions of no overhead work bilaterally.  Also, only occasional pull/push activities.  Lifting floor to bench of 35 pounds should be tolerated after recovery of the surgery on his left shoulder.
(Ex. 26, p. 70)  Dr. Kreiter’s notes stated that claimant was working at Harter’s on a transfer case when his shoulder gave out and the transfer case fell.  He also said “He was able to get out from under the SUV and was seen in the emergency room.”  (Ex. 27, p. 71)  Dr. Kreiter’s impression was,

1. Status post right shoulder cuff repair with subacromial decompression and tenodesis of the biceps tendon, with adhesive capsulitis and chronic pain.
2. Traumatic degenerative changes in the left acromioclavicular joint with avascular necrosis of the humeral head and possible mild impingement.
(Ex. 27, p. 72)  Dr. Kreiter submitted an invoice to claimant’s counsel of $600.00 for this IME.  (Ex. 28, p. 73)

Lewis Vierling, M.S., CRC., completed a vocational evaluation of the claimant.  Mr. Vierling’s conclusion was that claimant had a 77 percent loss of access to the labor market due to his injuries.  (Ex.31, p. 85)
CONCLUSIONS OF LAW

The first issue that must be determined is whether the claimant provided notice to the defendants of a work related injury within 90 days of the injury.  Claimant argues the defendants had actual knowledge of the injury as well as written notification within 90 days.  Defendants assert claimant failed to provide notice within 90 days.

Iowa Code section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury. 
Iowa Code section 85.23 reads as follows: 

Unless the employer or the employer’s representative shall have actual knowledge of the occurrence of an injury received within ninety days from the date of the occurrence of the injury, or unless the employee or someone on the employee’s behalf or a dependent or someone on the dependent’s behalf shall give notice thereof to the employer within ninety days from the date of the occurrence of the injury, no compensation shall be allowed.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).  The time period for giving notice does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is both serious and work connected.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Robinson, 296 N.W.2d at 812. 
Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940). 
The actual knowledge that obviates the necessity of giving statutory notice must include some knowledge the injury might be work connected or might give rise to a claim for benefits.  Doerfer Div. of CCA v. Nicol, 359 N.W.2d 428, 435 (Iowa 1984).  “The test is whether a reasonably conscientious employer had grounds to suspect the possibility of a potential compensation claim.”  Robinson, 296 N.W.2d at 809, 811.  (Quoting Bollerer v. Elenberger, 236 A.2d 138, 140 (N.J. 1967)).  It is not sufficient for the employer to be aware the claimant has an injury.  There must “be some knowledge of accompanying facts connecting the injury . . . with the employment, and indicating to a reasonably conscientious manager that the case might involve a potential compensation claim.”  Robinson, 296 N.W.2d at 811 (quoting Arthur Larson, Workers’ Compensation §78.31(a) at 15-39 to 15-44 (1976)). 
“A statement to an employer that an employee is ill, without more, does not satisfy the actual knowledge requirement in Iowa Code section 85.23.”  Johnson v. International Paper Co., 530 N.W.2d 475, 477 (Iowa App. 1995).  “[T]he purpose of the 90-day notice is adequately served by requiring the employee to notify the employer within ninety days of the day the employee becomes aware that the injury impacts his or her employment.”  Venenga v. John Deere Component Works, 498 N.W.2d 422, 425 (Iowa App. 1993). 
The defendants had actual notice of the incident and that claimant may have a work injury.  The employer admitted in testimony that the transfer case got the claimant in the arm.  The claimant was returned to work after his March 1, 2012 emergency room visit.  The claimant did not have reason to believe he had a compensable work injury until March 12, 2012, when he was given a work excuse.  The letter sent by claimant’s counsel notifying defendants of an injury was received within 90 days.
The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

“When an expert opinion is based upon an incomplete history, the opinion is not necessarily binding upon the commissioner.  The commissioner as trier of fact has the duty to determine the credibility of the witnesses and to weigh the evidence, together with the other disclosed facts and circumstances, and then to accept or reject the opinion.”  Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  

Claimant’s two expert opinions are based upon claimant having an injury on or about March 1, 2012.  As found above, claimant did not prove he injured his shoulders when the transfer case fell on or about March 1, 2012.  Claimant reported to the emergency room on March 1, 2012, that his injury occurred three weeks previously.  (Ex. 29, p. 74)  This is well before claimant’s February 28, 2012 asserted injury date.  It is also well before the injury date the week of February 23, 2012 that the employer believed the transfer case incident occurred.

Dr. Kreiter’s description of the work accident is not consistent with claimant’s testimony.  Dr. Kreiter wrote that when the transfer case fell on claimant, the clamant went to the emergency room.  (Ex. 27, p. 71)  Claimant testified the injury occurred on 
February 28, 2012 and after the incident he continued working and did not go to the emergency room until March 1, 2012.  Claimant testified he worked the next day, although there is no work/time slip supporting claimant’s testimony he worked on February 29, 2012.  When describing what caused his injury to Dr. Wright, claimant was not specific as to what caused his injury.  Claimant said that he was lifting a heavy object in mid-February and said at the hearing it could be a “Transfer case, break drum, clutch disk, kingpins, steering knuckles.  Which one do you want?”  (Tr. p. 66)  The claimant’s testimony and the medical records are not supportive of an injury on February 28 or 23, 2012.  The evidence did not prove that claimant had a cumulative trauma at his work at Harter’s.  Claimant’s testimony was not consistent as to when and how the injury occurred.  His reports to medical personnel in March 2012 do not support his claim of a work related injury in the last week of February.  The testimony of Terry Foley further undermined claimant’s testimony as to the causation of his injury.  Claimant has failed to prove by a preponderance of the evidence that his injuries to his right and left shoulders arose out of and in the course of his employment with Harter’s. 

Claimant has significant problems with his right and left shoulder.  He has shoulder limitations that have had a very significant adverse impact on his ability to work.  He did not prove that on March 1, February 28 or February 23, he suffered a traumatic injury while moving a transfer case that caused his shoulder problems. 

Claimant has requested costs, alternate care, medical expenses and payment of an IME performed by Dr. Kreiter.  Defendants never sent claimant to a physician requesting a rating.  No physician retained by the employer has provided a rating of the claimant’s impairment or stated claimant has no impairment.  Claimant has not shown entitlement for payment of IME costs pursuant to Iowa Code section 85.39.  As claimant has not prevailed in this case, no alternate medical care, medical expenses or other costs are awarded.

ORDER

THEREFORE, IT IS ORDERED:

The claimant shall take nothing.

Signed and filed this _____9th_____ day of September, 2014.

   __________________________







  JAMES F. ELLIOTT
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10 IF  = 11 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


