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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

ARMIRKA TUDOVIC FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:          File No. 1247573



:

vs.

:



:       A R B I T R A T I O N 

MARRIOTT,
:



:            D E C I S I O N


Employer,
: 


Self-Insured,
:       


Defendant.
:    HEAD NOTE NOS. 1803, 2501

______________________________________________________________________

INTRODUCTION

This is a proceeding in arbitration filed by Armirka Tudovic, claimant, against Marriott, employer, self-insured defendant, for benefits as a result of an injury that occurred on April 14, 1999.  A hearing was held in Des Moines, Iowa, on Friday, May 24, 2002 at 8:30 a.m. at the office of the Workers’ Compensation Commissioner which is the time, date and place previously set by the order of the Workers’ Compensation Commissioner.  Claimant was represented by Richard Schmidt.  Defendant was represented by Maureen Tobin Roach.   

The record consists of joint exhibits A through EE, with exhibit EE being a video of employees at work; the testimony of Armirka Tudovic, claimant; the testimony of Elvira Jakupovic, claimant’s coworker.

Also present in the courtroom at the time of the hearing was Mr. Kelly Cooper, employees’ director of catering.  The case was fully submitted at the close of the hearing.

STIPULATIONS

The parties stipulated to the following matters at the time of the hearing.  

That an employer-employee relationship existed between employer and claimant at the time of the injury.


That claimant did in fact sustain an injury on April 14, 1999, which arose out of and in the course of her employment with employer.    


That  the injury was the cause of temporary disability.  


That claimant’s entitlement to temporary disability benefits is no longer in dispute. 


That in the event of an award of permanent disability benefits, the type of permanent disability is industrial disability for an injury to the body as a whole.


That claimant’s gross earnings at the time of the injury were $319.00 per week; that claimant is married and entitled to five exemptions; and that the parties believe the correct workers’ compensation rate to be $229.83 per week.  


That defendant is not asserting any affirmative defenses.

That medical benefits are no longer in dispute.  

That defendant claims no credit for payments made to claimant prior to the hearing.  

ISSUES

Whether the injury was the cause of permanent disability.

Whether claimant is entitled to permanent disability benefits and if so how much.   

What is the proper commencement date for the beginning of permanent disability benefits.

FINDING OF FACTS


Claimant was 34 years old at the time of the injury on April 14, 1999 when she injured her low back and right groin area while loading a laundry cart full of banquet catering equipment onto the lift of a truck.  


Claimant received twelve years of education in Bosnia before coming to the United States.  She understands English and can speak English with an accent.  Neither party requested an interpreter for the hearing.  


Past employments prior to this injury include a hospital nurse’s aide, housekeeping work at Merle Hay Mall, some short-lived production work which was too heavy and too dusty to continue, and a camera/screen operator at Hughes Imaging System.  


Claimant started to work for employer in September of 1998 in the banquet catering department.  


At the time of the injury on April 14, 1999 her team or group of caters were serving a meal at the Des Moines Playhouse when this injury occurred.  


Claimant testified that she was loading a laundry cart which was full of catering equipment such as dishes and silverware onto the lift on the back of a truck.  The wheels caught on a crack, tipping the cart and when claimant tried to catch it, it pulled her with it.  She felt a “snap” in her right groin and was unable to move her right leg.


A friend took her to the emergency room at Mercy Hospital in Des Moines where she was seen by L. W. Thalman, D.O., on April 14, 1999.  


X-rays of the lumbosacral spine revealed no evidence of acute bony abnormalities.  


Dr. Thalman’s impression was lumbosacral strain with some spasm.  Claimant was prescribed medication and directed to see the company physicians the following day. 


On April 15, 1999, David Berg, D.O., at Healthsouth Des Moines recorded myofascial back strain, took claimant off work for two days and prescribed medications.  


On April 19, 1999 she continued to complain of pain in her low back and her right inguinal area.  Reflexes were symmetrical.  Negative straight leg raising.  She ambulates with a slow gait.  He started claimant on physical therapy.  


On April 21, 1999, claimant stated she was improved but still had pain in the same location.  She had a good range of motion.  Neurologically she was intact.  She had had a negative straight leg raising test.  Dr. Berg continued medications and physical therapy and kept her off work.


On April 26, 1999 she no longer had any raidiculopathy but pain did radiate into her buttocks area.  He started claimant on a Medrol  Dosepak and Vicodin.


On April 30, 1999 she was wearing a TENS unit and continued to walk with a slightly abnormal gait slightly flexed at the hips.  Neurologically, she was intact.  The straight leg raising test was negative.  She was doing home exercises.  Dr. Berg continued to keep her off work.  


On May 10, 1999 the Healthsouth doctor reported that the patient walks with a definite antalgic gait.  The impression was low back pain with very little improvement.  An appointment was made for her to see Lynn Nelson, M.D., an orthopedic surgeon with Des Moines Orthopedic Surgeons.


Dr. Nelson saw claimant on May 14, 1999.  He reported that she was noted to change positions very frequently.  She ambulated slow but otherwise unremarkably.  She did not have a limp.  She could walk on her heels and toes.  She has no localized low back tenderness and no evidence of paraspinal spasm.  She could forward flex to within six inches of the floor and extend 80 percent of full.  Straight leg raising was unremarkable bilaterally.  Hip rotation was unremarkable bilaterally.  Bilateral knee and ankle reflexes were 2+.  Bilateral lower extremity motor strength was full in all groups at 5/5.  Light touch sensation was intact bilaterally.


Dr. Nelson remarked that her lumbar sacral pain films from Mercy on April 14, 1999 were unremarkable.


His impression was low back strain, slowing improving.  


On May 18, 1999, Dr. Berg started claimant on Arthrotec and returned her to work on a 15-pound lifting limit.  She was to continue physical therapy.  His impression was myofascial back strain.


Dr. Nelson saw claimant again on May 21, 1999 and May 26, 1999.


On the latter date the doctor noted that claimant was working with a 15-pound weight lifting restriction and she felt work was worsening her discomfort.   She denied that Arthrotec was particularly helpful and it seemed to cause diarrhea as well.  His impression was low back, left radicular complaints.  Dr. Nelson recommended an MRI scan and patient and her husband agreed to that recommendation.


On June 1, 1999 the MRI of the lumbar spine without contrast showed that the spinal canal and neural foramina were not compromised at any imaged level.  There was no evidence of significant facet hypertrophy or disk disease identified.  His impression was that the study was essentially normal.


On June 15, 1999 claimant returned to see Dr. Nelson with her daughter who had been interpreting for her on her previous visits.  Claimant complained of low back pain but denied significant leg discomfort other than the planter heel area.  She denied leg numbness and tingling or bowel or bladder problems.  She felt her low back pain was slowing improving.  She reported she was tolerating work with the 15-pound weight lifting restriction.  Her only pain medication was Tylenol.  The doctor’s impression was 1. Low back pain 2.  Probable bilateral plantar fascitis.  


On June 29, 1999 claimant reported she was much improved from a few weeks ago but she still had low back pain plus leg aching at times.  She reported she was tolerating work with a 15-pound lifting restriction and is working up to 11 hours or so a day.  The viscoelastic heel cushions help her heel pain although she finds that she is more comfortable if she does not wear them for the entire day.  The doctor’s physical examination showed that she grossly appears comfortable and ambulates unremarkably.  There was no localized tenderness.  No paraspinal spasm.  Bilateral lower extremity motor strength is full in all groups at 5/5.  


Dr. Nelson’s impression was low back strain essentially resolved.  Dr. Nelson released claimant from his care on that date, June 29, 1999 and Dr. Berg at Healthsouth said that they would do the same.


Claimant returned to see Dr. Berg on August 6, 1999 complaining of pain in her low back and right great toe.  His physical examination was essentially normal with one exception.  Dr. Berg determined there was a slight length discrepancy with the right leg being approximately ½” shorter than the left.  She was wearing bilateral heel pads that were given to her by Dr. Nelson.  


On August 10, 1999, Dr. Nelson wrote to the employer that: 

Utilizing the AMA Guidelines, Fourth Edition, my medical opinion is that no PPI rating is warranted as her complaints seem most consistent with a DRE Category 1 Impairment of the lumbosacral spine, which correlates to a 0% impairment rating (table 72, page 3/110).  Her MRI scan was unremarkable and I did not feel she sustained a structural injury to her spine.

(Joint Exhibit Z)


Claimant saw Marc E. Hines, M.D., on March 11, 2000.  Dr. Hines performed an independent medical examination after thoroughly reviewing all of the previous evidence in this case of record plus claimant’s personnel file at three previous employers and a workers’ compensation file.  She was continuing to work for this employer at the time of the examination.  


Dr. Hines accurately traced the history of the present illness.


Claimant reported to Dr. Hines that she continues to have difficulties with sitting, lying down or standing for more than 30 minutes to an hour.  She is limited to being able to walk only two or three blocks without difficulty.  She has difficulty climbing stairs or getting out of chairs due to her right leg and low back.  She cannot get into a car normally.  Her leg feels like it is no longer working properly.  She cannot lift or push and pull objects without a recurrence of her right low back pain.  She has sleep disturbance and takes pain pills for sleeping.  She does not feel her recreation or social functions are impaired by this difficulty except in the way it is described above by limits in activity.  She also complained of a pulled sensation in the plantar fascia bilateral in character.  


His neurological examination found that she had tenderness over the piriformis muscle on the right, over the sacroiliac area on the right.  His impression was that her lumbosacral strain is set in motion by her continued working situation, and problems with sacroiliitis, and some possible mild piriformis syndrome on top of this.  He says this may have gotten started from the lumbosacral strain.  


He felt that this situation was now permanent in character because he could not anticipate a date of resolution.


Dr. Hines gave some impairment ratings.  Dr. Hines stated  “The patient falls under the AMA’s Guides to the Evaluation of Permanent Impairment, 4th edition DRE lumbosacral category 2 minor impairment for a 5% impairment to the whole person for the lumbosacral strain as a result of sacroiliitis and piriformis syndrome.”  (Jt. Ex. AA, pp. 3 & 4)  He rated the plantar fasciitis at six percent under classification 3 Table 11.


Dr. Hines states “Using combines values tables on page 322, 5% plus 3% is 8% impairment to the whole person.”  Then the doctor adds “These readings are pending the completion of any attempted treatments for the problem as described in the future medical treatments.”  (Jt. Ex. AA, p. 4)  


Under the caption “Restrictions” the doctor states that “If at all possible, either frequent rest or the ability to change positions from sitting to standing to walking and back to sitting would be the best for her continued use of her lower extremities.”  He adds that “Further medical workup including treatment for her plantar fasciitis and some additional work to treat her sacroliitis and early piriformis syndrome would be beneficial.” 


Claimant’s counsel wrote to David A. Yount, D.P.M., on February 28, 2002.  He posed three questions.  1.  Was claimant’s work for employer a substantial cause or contributing or aggravating factor in bringing about her plantar fascitis?  2.  What restrictions or limitations would you place on her as a result of this condition?  3.  What treatment do you foresee with regard to this condition?


Dr. Yount wrote to claimant’s counsel on March 7, 2002 stating that Ms. Tudovic’s diagnosed foot condition of plantar fasciitis is a very common ailment.  Dr. Yount said that while no specific injury date was encountered for Ms. Tudovic’s condition he believed that her work conditions was a contributing and or aggravating factor in her plantar fasciitis condition.


The doctor discussed with claimant several self care/home care modalities of treatment.  Medical treatments included injection therapy, orthotics inserts, prescription of oral medications, physical therapy, and the possibility of surgical intervention were discussed.  Dr. Yount concluded that this condition can temporarily be resolved and can return depending upon the foot type and modifications of the daily routine.  He said the condition could be permanent in nature or temporary.  


Therefore Dr. Yount indicated that claimant’s plantar fasciitis was either caused by or aggravated by her work.  However, he did not give an impairment rating and he did not impose any work restrictions.  He did not determine that she had a permanent injury.  


Claimant was examined by Ronald S. Sims, M.D., for an independent medical examination at the request of defendant.  He examined her medical records and traced her medical treatment.  He noted that she developed plantar fasciitis about one year ago mainly on the right side.


Dr. Sims physical examination found claimant had a full range of motion in all joints of the upper and lower limbs without tenderness, erythema, swelling, or deformity.  Circumferences of the forearms and the calves were symmetrical within 1 cm.  He said that Ms. Tudovic sat, rose from the chair, stood, walked around the room, and moved on and off the examination table and in the hallway without apparent discomfort.  Tenderness was noted in the right lumbar paraspinal region to palpation; otherwise the spine and paraspinal regions were nontender entirely.  The straight leg raising test was negative bilaterally.  Rotation of the hip did not elicit tenderness and palpation of the plantar region was nontender bilaterally.  


Dr. Sims attached a five-page summary of claimant’s history of medical treatment on this case in great detail.  


Dr. Sims concluded as follows:


Conclusions

(1) On April 14, 1999, Ms Tudovic sustained a lumbar paraspinal strain injury.  The injury was work-related.  That injury caused pain in the right paralumbar and anterior hip regions.  She recovered fully from the injury of record; no permanent impairment resulted form that injury. 


(2) Ms. Tudovic developed plantar fasciitis.  The plantar fasciitis was unrelated to the injury of record.  It is not evident that the plantar fasciitis reached maximum medical improvement or produced a permanent impairment.  

(3) The diagnosis of piriformis syndrome was not established by evidence in the medical record or on the current examination today.

(Jt. Ex. DD, pp. 2 & 3)

At the hearing claimant testified that sometimes it feels like she does not even have a leg.  

She acknowledged that she is accommodated at work by her coworkers and by her superiors.

She also acknowledged that she had two part-time jobs in addition to her job with this employer.  She worked part-time for Sam’s Club for a short period of time.  She also worked at the Hotel Fort Des Moines part-time as a food server.  She also worked for a short time for the golf tournament when it was in Des Moines, taking time off from work at Marriott in order to do so.  

Claimant also testified that she applied for work at Prairie Meadows.

Claimant testified that sometimes it feels like she does not have any sensation from the waist down.  

Exhibit EE was a video which simply showed people employed by Marriott unloading a truck apparently to setup for a banquet and making other preparations for the banquet.  

Claimant took the video and therefore was not in the video.  She stated she did it for the fun of it and to have some pictures to send to her mother-in-law.  

Claimant testified that at the time of the injury she was making $8.84 and at the time of the hearing she was making $10.63 per hour.  Thus she was earning more at the time of the hearing than she was at the time of the injury.  

Claimant’s friend and coworker Alvira Jakupovic was there at the time that claimant got injured and verified that she was not able to get up off of the ground initially.  The witness stated that she still works with claimant and that she has difficulty during her job.  She can tell from looking on her face when she is having difficulties.  

She verified that she and other coworkers help claimant by carrying trays and doing other things when they feel like Armirka is having difficulty.  

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

"An injury occurs in the course of the employment when it is within the period of employment at a place the employee may reasonably be, and while he is doing his work or something incidental to it."  Cedar Rapids Comm. Sch. Dist. v. Cady, 278 N.W.2d 298 (Iowa 1979), McClure v. Union et al. Counties, 188 N.W.2d 283 (Iowa 1971); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967). 

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors are to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.


First, the plantar fasciitis was either caused by or aggravated by claimant’s work based on the testimony of Dr. Yount.  However, a compensable injury had not yet occurred because claimant has been able to work and continues to work and the plantar fasciitis has not yet impacted her employment to the extent that she has sustained a loss.  Wherefore it cannot be determined at this time that claimant did sustain an injury arising out of and in the course of her employment under workers’ compensation law.  Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabiners v. Smith, 379 N.W.2d 368 (Iowa 1985).  


Secondly, claimant did not sustain the burden of proof by a preponderance of the evidence that this injury was the cause of permanent disability.  


The evidence has been summarized by this deputy, Dr. Berg, Dr. Nelson, Dr. Sims, and Dr. Hines.  Claimant has failed to produce a single reliable permanent functional impairment rating or opinion based upon a reasonable degree of medical certainty that probably this injury caused a permanent injury to claimant’s low back and right groin.  


Dr. Berg, did not give an impairment rating and did not issue any permanent work restrictions.  Dr. Nelson did not give a permanent impairment rating and did not impose any permanent work restrictions.  These are the treating physicians who should be in the best position to know and they have not given any evidence that there was a permanent impairment or any permanent work restrictions.  


Dr. Hines’ diagnosis and permanent impairment rating is refuted by Dr. Sims.  Wherefore it is determined that based upon the evidence in this case that claimant did not sustain the burden of proof by a preponderance of the evidence that the injury to her low back and right groin was the cause of permanent disability.  Nor did she sustain the burden of proof by a preponderance of the evidence that she is entitled to any industrial disability benefit for this injury.  

Claimant’s counsel argued that claimant is entitled to industrial disability or loss of earning capacity or loss of employability or loss of access to the competitive employment market because of her lack of language skills in the English language.  However the agency precedence on this point is as follows.  In the case of Dolores E. Frausto v. Louis Rich Foods, Inc., File No. 1063389 (App. May 22, 1997) the Iowa Industrial commissioner spoke as follows:  

Lack of English language skills is not a disability that is related to the claimant’s employment.  It is a matter that is within her ability to change.  The record fails to show that she has made significant efforts to become proficient in the English language despite the fact that she has lived in the United States for more then [sic] 20 years.  The greater majority of this claimant’s inability to find work is voluntarily self-imposed as a result of her failure to learn the English language.  Lack of employability that is voluntarily self-imposed does not form a basis for an award of disability under the Iowa workers’ compensation laws.  The workers’ compensation law exists as a safety net for those who involuntarily become genuinely disabled.  Its purpose is defeated if it is made a source of income for those who choose to be disabled from relatively minor injuries.  If the law were otherwise individuals with the slightest injury would be entitled to permanent total disability compensation based upon their lack of English language skills.  To construe the law in such a manner is not dictated by the statute and would not perform any logical or legitimate societal purpose.

Also relying on the Frausto case the deputy affirmed this policy in the case of Leonor C. Freemont v. IBP, inc., File number 1254937 (February 11, 2002) as follows:  “Claimant must make reasonable efforts to learn the prevailing language.  Claimant’s failure to do so cannot be fairly held against the employer when assessing claimant’s loss of earnings capacity.  See Frausto v. Louis Rich, Inc., File No. 1063389 (App. May 22, 1997).”

ORDER


THEREFORE, IT IS ORDERED:


That claimant take nothing from this proceeding.


That the costs of this proceeding including the cost of the attendance of the court reporter at hearing are charged to claimant pursuant to Iowa Code section 86.19, 86.40 and rule 876 IAC 4.33.


That defendant file claim activity reports as required by this agency pursuant to rule 876 IAC 3.1

Signed and filed this __6th__ day of June, 2002.

   ________________________






       WALTER R. MCMANUS, JR.







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Richard R. Schmidt

Attorney at Law

4001 Ingersoll Ave.

Des Moines, IA  50312

Ms. Maureen Tobin

Attorney at Law
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Des Moines, IA  50309

