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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARY A. WISDOM,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 1010445

SIEG COMPANY,
  :



  :       REVIEW-REOPENING 


Employer,
  :



  :                DECISION

and

  :



  :

CONTINENTAL WESTERN 
  :

INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1100

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Mary Wisdom, has filed a petition in review-reopening and she seeks additional workers’ compensation benefits from Sieg Company, defendant employer, and Continental Western Insurance, defendant insurance carrier, on account of an injury of January 8, 1992, which arose out of and in the course of her employment.  The case was heard before the undersigned on May 23, 2002, at Davenport, Iowa.  The evidence in this case consists of the testimony of claimant as well as joint exhibits A-K.  The case was considered fully submitted at the close of the hearing.  Both parties filed excellent post hearing briefs.

ISSUE

The sole issue presented for resolution is whether claimant has sustained a change in condition either physical or economic since her original hearing on June 18, 1996, which would entitle her to additional workers’ compensation benefits. 

FINDINGS OF FACT

The undersigned having heard and considered all of the evidence received at the hearing makes the following findings of fact:

The findings of fact set out in the arbitration decision filed by another deputy workers’ compensation commissioner on July 16, 1996, for this claimant are adopted as if set out herein.

At the time of the original arbitration hearing on June 18, 1996, claimant had submitted interrogatory answers found at exhibit B, page 2, which indicated that she was in constant pain and could not sleep at night even with pain pills.  (Exhibit B, page 2)  Claimant’s interrogatory answer also stated that she could not sit, stand, or walk for any length of time.  Additionally, the claimant in her interrogatory answer stated that sometimes the pain was so intense that her right leg would give out and that she had fallen as a result of that right leg giving out.  Claimant also indicated that she experienced pain in her right hip area as well as tightness in her right leg from the knee down, such that it felt like her leg was in a vice.  Claimant also stated that she had great difficulty getting around and that physical activities were severely limited.  Additionally, the claimant’s interrogatory answer indicated that her ability to daily living tasks was greatly impaired.  (Ex. B, p. 2)  This testimony from the original hearing or evidence from the original hearing is no different than the claimant’s testimony at hearing in May of 2002.  

It was clear at the time of claimant’s first arbitration hearing that her treating physician, Timothy Millea, M.D., indicated that the second back surgery she had undergone did not produce the expected results and that physical therapy and conservative medical treatment were unsuccessful.  (Ex. A, p. 2)  Dr. Millea also indicated that additional surgery was not warranted.  (Ex. A, p. 2)  On April 17, 1995, Dr. Millea provided the claimant with restrictions of no lifting, bending, stooping, or twisting.  (Ex. K, p. 1)  Claimant had an impairment rating on December 6, 1995, from Dr. Millea in the range of 30 percent impairment to the whole person.  (Ex. B, p. 10)

An independent medical examination done on January 31, 1996, by Ellen M. Ballard, M.D., indicated that the claimant had sustained constant pain in the low back right side, and pain down her right leg into her foot and ankle.  Claimant also reported numbness and tingling in the right leg and into the foot.  The claimant also provided information at that time that she was experiencing occasional pain in her left leg and that she also used a cane at times.  Claimant also complained of constipation.  Claimant described pain with sitting and standing in one spot.  Claimant indicated that she could only walk for 20 minutes and that driving an automobile caused her pain.  Dr. Ballard’s report at that time indicates that claimant could only walk up 6 steps.  Dr. Ballard concluded that she was uncertain whether further treatment would assist the claimant.  Dr. Ballard also provided restrictions to claimant indicating that she could not perform any lifting, bending, or stooping activities.  (Ex. B, p. 4)

In a March 18, 1996, report Dr. Millea indicated that the claimant continued to have symptoms in her right lower extremity.  Dr. Millea found that claimant’s symptoms extended into the big toe of her right leg and that additionally the claimant occasionally experienced a feeling of giving way of the right lower extremity.  (Ex.  B, p. 11)  Dr. Millea indicated that it was unlikely that claimant’s symptoms would warrant additional surgery.  (Ex. B, p.11)  

At the June 18, 1996, arbitration hearing the claimant was asked to describe how she felt and she testified that she was experiencing a lot of pain in her lower back and into her right leg and foot.  (Ex. C, p. 35)  The claimant also testified that she could only stand for 5 to 10 minutes without her foot going numb and pain traveling down into her foot.  (Ex. C, p. 36)  Claimant’s testimony was that she could only sit for 10 to 15 minutes without moving around but if allowed to move around she could sit for 30 minutes.  (Ex. C, p. 36)  Claimant testified that after 10 minutes of walking she experienced pain in her foot.  (Ex. C, p. 36)  Claimant also testified that she could not push and that she was unable to vacuum at home.  (Ex. C, p. 36)  She testified that she did not even try to kneel.  (Ex. C, p. 37)  She testified she could not run and could not squat very well.  (Ex. C, p. 37)  Claimant also testified that she had poor balance and did not feel steady on her feet and could only climb 7 steps at a time.  (Ex. C, p. 39)  She also stated that normal everyday life events such as housework, brushing her teeth, and anything involving bending or stooping caused her pain.  (Ex. C, p. 40)  

Claimant filed an interrogatory answer, No. 29, in respect to this review-reopening petition.  The claimant stated in those interrogatory answers that it was painful to stand too long which is similar to her testimony at the original arbitration matter where she stated she could not stand for any length of time.  (Ex. B, p. 2)  Claimant answered that interrogatory also indicating that it was painful to sit too long, which compared to her original interrogatory answer from the arbitration matter, that testimony was she cannot sit for any length of time.  (Ex. B, p. 2)  Claimant also indicated that her right leg goes numb, which was also in evidence at the original arbitration hearing.  Claimant testified in interrogatory answers that when she wakes up it feels like her legs are in a vice which is the exact same wording used when reviewing her original interrogatory answers from the arbitration decision.  (Ex. B, p. 2)  Claimant also testified by interrogatory answer that her right leg gives out and she falls.  This is the same information provided in her original interrogatory answers at the arbitration decision.  (Ex. B, p. 2)  Claimant’s interrogatory answers in this matter indicates that her physical condition is either unchanged or even slightly improved as compared to her condition at the time of the original arbitration hearing.  

After her original arbitration award the claimant applied for and received social security disability benefits.  The social security disability determination was that the claimant’s condition was essentially unchanged from the time of her June 1996 arbitration award.  This was when claimant was awarded social security benefits on October 29, 1997, approximately 18 months after her arbitration hearing.  (Ex. D)  

At the time of the original arbitration decision the claimant was only working for Model Printers performing very limited part-time work.  This took place from April of 1996 until February of 1997.  Claimant worked for Model Printers only one day a week and for approximately four hours per week.  (Ex. D, p. 15)  This condition was known to the deputy making the former decision at the arbitration hearing.  

When claimant applied for social security disability benefits on September 16, 1996, she indicated in a report that she was only able to work part-time for two to ten hours per week.  (Ex. D, p. 19)  At the time of the original arbitration decision the claimant was clearly not able to do her regularly job which is not a change in condition from her current testimony she is still not able to perform a regular job.  (Ex. D, p. 13) 

In a report issued by Dr. Millea on April 30, 2001, he stated that:  “[a]s of the spring and early summer of 1996 Ms. Wisdom was able to do very limited part-time sedentary work with minimal physical activity demands.  This was quite difficult for her at that time.  At the current time her condition is generally similar.”  (Ex. E, p. 5)  On March 13, 2001, Dr. Millea also issued a report indicating that:  “[i]t is my opinion that Mary’s impairment rating has not changed from that assigned December 1995.”  (Ex. E, p. 4)  In another report from April 30, 2001, Dr. Millea went on to state that claimant’s condition had “not changed appreciably.”  (Ex. E, p. 5)  

By May 7, 2001, Dr. Millea issued yet another report indicating that:

In my opinion, Ms. Wisdom’s condition at the present time is not different from that what would be anticipated given her clinical history.  Her current status is directly related to her condition and has not varied significantly from what would have been anticipated compared to her condition in 1996.  

(Ex. E, p. 6)  

No physician has offered an additional impairment rating for claimant.  No physician has offered claimant any additional work restrictions. 

CONCLUSIONS OF LAW

The sole issue to be determined is whether claimant has sustained a change in condition either physical or economic entitling her to additional workers’ compensation benefits.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, Iowa App. 272 N.W.2d 24 (1978).

Having reviewed the medical evidence submitted by the parties, as well as the excellent briefs also submitted by the parties, and having considered the testimony it is clear that the claimant’s condition in June 1996 at the of the original arbitration decision was bleak.  That condition has not changed.  Claimant’s major and primary treating physician, Dr. Millea, offers no additional work restrictions, no additional permanent impairment rating, nor is he of the opinion that her condition has changed appreciably or substantially since 1996.  

Having considered all the evidence it is found that the claimant has failed to establish a change of condition either economic or physical entitling her to additional workers’ compensation benefits. 
ORDER

Therefore, it is ordered:

That claimant take nothing further from this file.

That defendants pay the cost of this action.

Signed and filed this _____25th______ day of September, 2002.

   ________________________







   TERESA K. HILLARY







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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