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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

PATRICIA GRAY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5024924

ROLLING WEST, LTD.,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

COMMERCE & INDUSTRY
  :

INSURANCE COMPANY,
  :



  :                


Insurance Carrier,
  :


Defendants.
  :         Head Note Nos.:1800; 1803; 4000

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of May 20, 2009 filed in this matter that relate to issues properly raised on intra-agency appeal and cross-appeal with the following additional analysis:

A finding of a 30 percent loss of earning capacity is correct.  The presiding deputy correctly rejected the views of the treating physician that she could return to trucking driving without restrictions.  Such a return to full duty work from just watching the surveillance video was not convincing.  It was also inconsistent with claimant’s testimony as to her limitations which the deputy found credible.

Also found credible was the reason given for not reporting for work between January 8, 2008 and March 24, 2008.  The letter of January 8, 2008 (Exhibit F. page 27) offering “modified duty work” failed to explain the nature of the work, its location or how she would be able to attend her physical therapy sessions.  Defendants suggest that this would be continued driving without loading or unloading, but again, her run was to and from California.  Consequently, there was no actual offer of suitable work and claimant was reasonable in refusing it.    

The presiding deputy was also correct in assessing the penalty as there was no reasonable showing that suitable work was offered.

While I performed a de novo review, I must give considerable deference to findings of fact that are impacted by the credibility findings, expressly or impliedly, made by the deputy who presided at the hearing.  The deputy who presided at the hearing had the best opportunity to evaluate the demeanor of the persons who testified at the hearing.  The presiding deputy has the ability to include the demeanor of a witness when weighing credibility to find the true facts of the case.  My ability to find the true facts that are affected by witness demeanor and credibility cannot be expected to be superior to that of the deputy who presided at the hearing.  If anything, my ability when reviewing a transcript is likely inferior because I do not have the tool of witness demeanor to use in my evaluation.

Costs of his appeal are assessed equally to both parties.

Signed and filed this 16th day of April, 2010.

[image: image1.jpg]oA 1L

~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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