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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RAZIJA SARAJLIJA,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                        File No. 5027482
WAL-MART STORES, INC.,
  :



  :                    REVIEW-REOPENING

Employer,
  :



  :                              DECISION
and

  :



  :

AMERICAN HOME ASSURANCE
  :

CORPORATION/AIG,
  :



  :


Insurance Carrier,
  :          Head Note Nos.:  1801; 1801.1; 1803;

Defendants.
  : 


          2500; 2700; 4000.2
______________________________________________________________________

STATEMENT OF THE CASE

Razija Sarajlija, claimant, filed a petition for review‑reopening seeking workers' compensation benefits from Wal-Mart Stores, Inc., employer, and American Home Assurance Corporation/AIG, insurance carrier, both as defendants, as a result of an injury she sustained on October 21, 2008, that arose out of and in the course of her employment.

This case was heard on August 12, 2012, in Des Moines, Iowa, and was considered fully submitted on August 29, 2012 with the simultaneous filing of briefs.  The evidence in this case consists of claimant’s exhibits 1 through 8; defendants’ exhibits A-G; testimony of the claimant and Jennifer Coder.

ISSUES:

1. The extent of claimant’s entitlement to temporary total disability/healing period benefits;

2. Whether the claimant has reached maximum medical improvement;

3. Whether the alleged injury is a cause of permanent disability and, if so;

4. The extent of claimant’s disability;

5. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant;

6. Whether claimant is entitled to alternate care under Iowa Code section 85.27; and
7. Whether claimant is entitled to a penalty award.

STIPULATION OF FACTS

The parties stipulate that claimant suffered a work related injury on October 21, 2008, that arose out of and in the course of her employment.  It is stipulated that the claimant suffered some period of temporary disability and that the disability claimant suffered, if there is an award of permanent disability is based on a bilateral carpal tunnel syndrome injury entitling claimant to an award based on a calculation of 500 weeks.

The claimant had gross weekly earnings at a rate of $441.55 and was entitled to four exemptions at the time of the hearing.  The parties believe the appropriate benefit rate is $315.11.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Razija Sarajlija was a 50 year old person at the time of hearing.  She was originally born in Bosnia and came to the U.S. in 1997.  Her educational background includes high school and nursing school in Bosnia.  She spoke heavily accented English but admits being able to speak and read English fluently.  At times, it was challenging to understand claimant’s testimony and the transcript was ordered for review.  

She sustained bilateral simultaneous carpal tunnel injury to her upper extremities.  In a previous hearing which took place on November 28, 2009, Deputy Elliott found that the carpal tunnel syndrome was related to her work but that claimant was not at maximum medical improvement (MMI).  The decision was rendered on March 8, 2010.  The defendant appealed the decision which was affirmed by the commissioner on May 3, 2011.  Despite a filing of a notice of intent to appeal to the district court, there were no further appeals.  The facts of the March 8, 2010, decision are adopted herein.  

On March 23, 2009, claimant was examined post left carpal tunnel release.  (Exhibit G, page 1)  On examination, claimant showed full range of motion, full fist, full extension, with no numbness or tingling.  She was described as "well healed."  (Ex. G, p. 1)  She was released to return to work by Lester Yen, M.D., with no stated restrictions.  (Ex. G, p. 1) 

On March 1, 2010, Dr. Yen examined claimant and found that she had good radial nerve function without numbness or tingling or sleep problems.  (Ex. G, p. 2)  Dr. Yen determined that claimant would be able "to return to work without formal restrictions, she understands that there may be some jobs she is unable to perform but at this time I think she is okay to pursue activities as tolerated.  She will need some time for all the strength in her right upper extremity to return, I do not think she needs formal physical therapy for that with just regular activity."  (Ex. G, p. 2)

Claimant testified that she tried to return to work but had difficulties performing her job duties -- stocking groceries, zoning and moving things and felt increased pain in the hands, elbows, and wrists.  She took medication for her pain.  

She returned to Dr. Yen on April 15, 2010, and Dr. Yen recorded "No evidence of any problem or complication today.  She appeared to have a full range of motion at the elbow wrist and digits of the right upper extremity.  She has good grip strength clinically."  (Ex. 1, p. 19)  There were no signs of problems on the EMG.  Claimant reported that after four hours of work, her right arm began to ache and she used pain medication to get through the day and to sleep at night.  Dr. Yen did not want the claimant to use medication in that fashion and restricted her work to four hours per day.  (Ex. 1, p. 19)  

On May 6, 2010, claimant’s work hours were increased to six hours per day.  (Ex. 1, p. 16)  On July 19, 2010, claimant called Dr. Yen seeking more medical care.  (Ex. G, p. 3)  Dr. Yen was concerned that claimant would “need to find a different type of work” and referred claimant to Dr. Hansen.  (Ex. 1, p. 11)  

On August 12, 2010, claimant was examined in follow up by Dr. Yen.  (Ex. 1, p. 7) Her condition was unchanged.  He maintained claimant's work restrictions of no lifting more than 20 pounds weight limit and a six hour workday with avoidance of chronic repetitive activities with the arms.  (Ex. 1, p. 7)  Claimant was released to return on a “p.r.n. basis”.  (Ex. 1, p. 7)  These restrictions were only to be temporary.  (Ex. 1, p. 8)  

On September 13, 2010, claimant followed up with Dr. Yen.  (Ex. 1, p. 4)  She had been terminated from Wal-Mart and was working as a childcare provider with no issues.  Dr. Yen wrote, "She understands that she may not be able to ever return to chronic repetitive type activities."  (Ex. 1, p. 4) 

Claimant had irregular care following claimant’s release by Dr. Yen.  She had a work release written for her by Majed W. Barazanji, M.D., requesting claimant receive a break for 20 minutes, every three hours due to her carpal tunnel syndrome.  (Ex. 2, p. 31)  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

On December 1, 2011, Dr. Yen provided impairment ratings as follows:

Six percent impairment of the right upper extremity secondary to the radial tunnel release.
Four percent impairment as a result of the right upper extremity secondary to carpal tunnel release.
Four percent impairment of the left upper extremity secondary to carpal tunnel release.
(Ex. 1, p. 3) 

On July 25, 2012, Dr. Yen determined claimant was at MMI on December 1, 2011, for her right upper extremity and right radial tunnel release.  (Ex. 1, p. 1)  Claimant’s EMGs have been largely normal.  (Ex. E, p. 1, 2) 

Defendants rely primarily on the opinion of Bernard L. Kratochvil, M.D., from GIKK Ortho Specialists who wrote that claimant did not have any permanent physical impairment as a result of her work at defendant employer.  (Ex. F1)  Dr. Kratochvil is skeptical of the medical diagnoses of repetitive motion injury.  
Cumulative trauma, overuse syndrome, and repetitive motion are several of the unsubstantiated group of diagnoses without scientific basis.  There is ample medical literature supporting the thesis that these diagnoses are basically not a work related injury.
(Ex. F1) 
Cumulative trauma, overuse syndrome and repetitive motion injuries are all accepted injuries within the State of Iowa.  Dr. Kratochvil failed to provide any actual literature studies in support of his claims which run contrary to the long history of medical opinions accepted by the agency and appellate courts as well as the AMA Guidelines.   He further provides varying impairment ratings without explanation, vacillating between 2 and 4 percent for injuries he originally opined were unsubstantiated and without scientific basis.  (Ex. F2-4)  Dr. Kratochvil has never examined or spoken to the claimant.  His opinion is given low weight. 

Defendants assert claimant is not entitled to any additional temporary total disability or healing period benefits because claimant was terminated for not filling out her FMLA appropriately.  Even if claimant had failed to fill out her FMLA properly, the failure does not meet the standard as it relates to claimant’s eligibility for healing period benefits.  

Under Iowa Code section 85.33(3), a worker who refuses to accept suitable work offered by the employer can have their temporary benefits suspended during the period of refusal.

For misconduct to disqualify a person from compensation, the misconduct must be tantamount to refusal to perform the offered work.  The misconduct must be serious and the type of conduct that would cause any employer to terminate any employee.  The misconduct must have a serious adverse impact on the employer.  Brodigan v. Nutri-Ject Systems, Inc., No. 5001106 (App. April 13, 2004).  The misconduct must be more than the type of inconsequential misconduct that employers typically overlook or tolerate.

An employee working with restrictions is not entitled to act with impunity toward the employer and the employer’s interests.  Nevertheless, not every act of misconduct justifies disqualifying an employee from workers’ compensation benefits even though the employer may be justified in taking disciplinary action.  Franco v. IBP, Inc., No. 5004766 (App. Feb. 28, 2005).

In Black v. John Deere Des Moines Works, File No. 5010502 (App. March 29, 2006), the claimant was denied temporary disability benefits following his termination from employment for making a pattern of threats to the lives of his coworkers.  However, in Wortley v. Lowe’s Home Centers, Inc., File No. 1298582 (App. 12, 2006) an employee who removed a company document from the employer’s premises was allowed temporary benefits.  In Lowell v. Ottumwa Regional Health Center, File Nos. 5031308 & 5031309 (Arb. Aug. 29, 2011) an employee who ran out of FMLA was awarded temporary benefits.  

As it relates to the FMLA, claimant was instructed by her manager that there was not a position available to her due to her pain.  Claimant was given FMLA paperwork and instructed to fill them out and return to the employer.  Dr. Yen had the paperwork available on August 18, 2010.  (Ex. 1, p. 5)  Jennifer Coder, personnel coordinator for the defendant employer, was called to testify about claimant’s termination by the defendants.  Ms. Coder testified she had no first hand or direct knowledge about the FMLA paperwork or claimant’s termination.  When asked on cross examination about how the FMLA paperwork was deficient, Ms. Coder was unsure.  She testified that it could be “unknown” in part 12 of Exhibit 3, page 22 but could not definitively state how the FMLA paperwork was lacking despite being proffered by the defendants as having knowledge about FMLA and claimant’s termination.  

Claimant was not aware she was terminated until she went to defendant employer retail establishment and tried to use her employee discount card.  When the card was declined, claimant asked to speak to the manager and she was told she had quit.  Claimant’s entitlement to temporary benefits is not impacted by her alleged failure to properly fill out the FMLA papers.
Defendants further asserted that claimant was off work from November 29, 2009, through March 1, 2010, due to polycystic kidney problems.  (Ex. G, p. 2; Ex. 5, p. 42)  The question is whether claimant should be entitled to temporary total benefits during a period of time she was not working due to a sickness unrelated to the claimant’s work injury.  

It is important to note that the issue of entitlement to temporary benefits can only be considered beyond November 28, 2009, the date of the original hearing. Any prior entitlement to temporary benefits would be barred by the issue of res judicata.  Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387 (Iowa 2009).  On claimant’s revised temporary total disability/temporary partial disability summary, it states that claimant was recovering from radial tunnel release from December 21, 2009, through March 1, 2010.  (Amended Ex. 5, p. 1-2)  The medical records cited by the defendant (Ex. G, p. 2) support this.  
She also states that she has not had any numbness or tingling in any of the digits of either the right or left hand for several months now.  At this time I do think she is okay to return to work without formal restrictions, she understands that there may be some jobs she is unable to perform but at this time I think she is okay to pursue activities as tolerated.

(Ex. G, p. 2)  
Thus it is clear from these records, claimant was released to work for both the right and left on March 1, 2010, despite Dr. Yen opining claimant had not reached maximum medical improvement with regard to the right radial tunnel injury.  

Healing period can be interrupted and the standard for determining whether claimant is entitled to temporary benefits or permanency benefits depends, in part, upon whether claimant can return to substantially similar work or if no substantial improvement can be anticipated. Ellingson v. Fleetguard, Inc., 599 N.W.2d 440, 446-47 (Iowa 1999).  Based on Dr. Yen’s records and opinions, claimant would be entitled to healing period benefits from November 29, 2009 through March 1, 2010.  She entered a period of entitled to permanency benefits when her condition regressed on July 9, 2010.  At that time, claimant reported to Dr. Yen that she continued to have problems in the workplace and could not do the work she was assigned to do.  Claimant continued to have problems and Dr. Yen placed claimant at maximum medical improvement as of December 1, 2011.  (Ex. 1, p. 1)

Claimant essentially had an intermittent healing period. 

Claimant is entitled to temporary benefits from November 29, 2009, up to March 1, 2010, and from June 9, 2010 through December 1, 2011, calculated pursuant to Iowa Code section 85.33.  

Claimant had worked at a daycare and at McDonalds.  She had difficulty at both establishments.  She testified that she cannot change diapers or hold the babies.  The work at McDonald’s was very tiring.  Claimant described problems with her hands that make the activities of daily living nearly impossible such as struggling with even dressing.  

Claimant’s testimony about the extent of her injury appears exaggerated.  If claimant’s testimony were taken at face value, she would have difficulty getting dressed, combing her hair, and even feeding herself.   Her EMGs have been largely normal.  Her treating physician, Dr. Yen, has assigned only moderate impairment ratings.  She reported to Dr. Yen that she was doing well and while Dr. Yen concluded that claimant was not likely able to do repetitive work, he found that she had “full range of motion at the elbow wrist and digits of the right upper extremity. She has good grip strength clinically” in April 2010 after her 2009 right radial tunnel release.  Based on claimant’s testimony, her medical records, and Dr. Yen’s assessment, claimant is awarded 15 percent impairment rating of the whole body.   

Claimant seeks reimbursement for medical expenses incurred for visits with Dr. Barazanji, the Iowa Clinic, prescriptions for Hydrocodone, Tramadol, Lidoderm, and Diclofenac Potassium.  (Ex. B, p. 68) 

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

Claimant filed an alternate medical care petition on November 22, 2011, the petition sought additional care from Dr. Yen.  Those bills appear to have been paid by the defendants but other bills remain unpaid.  Supreme Court addressed this issue in Bell Bros Heating v. Gwinn, 779 N.W.2d 193, 207 (Iowa 2010):

The employer's right to control medical care attaches under the statute when the employer acknowledges compensability following notice and furnishes care to the employee, and it remains with the employer under the statute until the employer denies the injury is work-related, withdraws authorization of the care, or until the commissioner orders alternative care. Iowa Code § 85.27. Thus, a denial of compensability that results in the employer's loss of the right to choose the medical care is a denial that the claimed injury arose in the course and scope of employment.

The defendants cannot deny liability but they did choose to withdraw authorization of care in denying claimant’s request for care.  Therefore, they give up the right to argue that the bills were unauthorized.

However, claimant provided only one medical record supporting the requests for reimbursement of Dr. Barazanji’s charges and therefore, the evidence supports only the charge for the visit of September 29, 2011.  (Ex. 2)  The pharmacy bills appear to correlate with prescriptions ordered by Dr. Yen.  (Ex. 1)  Those charges should be reimbursed as well.  

Claimant seeks alternate care, but that was not requested in the hearing report although it was addressed orally at hearing and in the claimant’s post hearing brief.  Claimant is entitled to ongoing care that is necessitated by her bilateral carpal tunnel syndrome.  

The final issue is one of penalty.  Claimant argues it is entitled to penalty benefits for the nonpayment of temporary partial disability and temporary total disability and the payment of a low disability rating.  

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005).

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to 50 percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

Defendants continued to disclaim responsibility for this claim and appealed this case to the District Court.  Defendants decided not to pursue a further appeal.  

Defendants assert that claimant was able to return to work beginning March 1, 2010, pursuant to both Dr. Yen.  Their own expert, Dr. Kratochvil, placed claimant at maximum medical improvement on March 9, 2010.  Defendants’ refusal to pay temporary benefits from November 29, 2009, up to March 1, 2010, is without reasonable basis.  

Defendants pursued reversal in the appellate court and when it decided not to pursue further appeals, claimant’s entitlement to temporary partial disability or temporary total disability should have been re-evaluated.  Even their own expert designated the claimant’s maximum medical improvement date as post March 1, 2010.  Claimant is entitled to a 40 percent penalty on the total amount of temporary total disability owing for the period between November 29, 2009, up to March 1, 2010.

From March 9, 2010, forward, claimant’s entitlement to further temporary benefits is obscured by claimant’s intermittent work and her spotty medical records.  Thus, it is not unreasonable for defendants to have wedded itself to Dr. Kratochvil’s opinion.  His opinion, while variable, was not unconscionable as the claimant characterized.  

Therefore, no further penalties are assessed either to the nonpayment of temporary partial disability or temporary total disability after March 1, 2010, or the adoption of the 2 percent impairment rating.

ORDER
THEREFORE, IT IS ORDERED:
Defendants are to pay unto claimant temporary total disability benefits from November 29, 2009 up to March 1, 2010, at the stipulated benefit rate of three hundred fifteen and 11/100 dollars ($315.11).

Defendants are to pay a forty (40) percent penalty on the foregoing amount of temporary total disability benefits owed to claimant from November 29, 2009 up to March 1, 2010, at the stipulated benefit rate of three hundred fifteen and 11/100 dollars ($315.11).

Defendants are to pay unto claimant permanent partial disability benefits from March 2, 2010, for forty (40) weeks at the stipulated benefit rate of three hundred fifteen and 11/100 dollars ($315.11), interrupted by the healing period that took place between June 9, 2010, and December 1, 2011.  

Defendants are to pay unto claimant temporary total disability benefits and temporary partial disability benefits from June 9, 2010, up to December 1, 2011, based on the stipulated benefit rate of three hundred fifteen and 11/100 dollars ($315.11).  The claimant’s entitlement to temporary partial disability shall be based on claimant’s periods of employment at the day care, Tender Years, and McDonald’s.  

Claimant is entitled to ongoing care necessitated by her bilateral carpal tunnel syndrome.  

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants are to be given credit for benefits previously paid.

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.
Signed and filed this __16th __ day of October, 2012.
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