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before the iowa workers' compensation commissioner

______________________________________________________________________________



  :

MICHAEL D. PURCELL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :           File No. 1234485

MIDAMERICAN ENERGY COMPANY,
  :



  :         A R B I T R A T I O N


Self-Insured,
  :


Employer,
  :            D E C I S I O N


Defendant.
  :

______________________________________________________________________________

STATEMENT OF THE CASE

Claimant, Michael D. Purcell, has filed a petition in arbitration and he seeks workers' compensation benefits from self-insured defendant employer, MidAmerican Energy Company.  The case was heard before the undersigned on April 5, 2000, at Davenport, Iowa.  The evidence in this case consists of the testimony of claimant, Robert Steeber, claimant's exhibits 1-9 and defendants’ exhibits A-G.  The case was considered fully submitted at the close of the hearing.

ISSUES

The parties presented the following issues for resolution:

1. The extent of claimant's entitlement to permanent partial disability benefits; and 

2. Whether apportionment is applicable and appropriate in this case.

PROCEDURAL MATTERS

Defendant alleges as another issue on the hearing report that they are entitled to a credit for any overpayment of benefits made as a result of claimant's carpal tunnel syndrome and resulting surgery.  Currently pending before the agency is a petition for carpal tunnel benefits filed by claimant.  Since there has been no determination either by decision or settlement agreement as to what, if any, benefits claimant is entitled to by reason of his carpal tunnel syndrome, there can be no decision as to what credit, if any, defendant is entitled to.  It is noted here that the petition at issue filed by claimant on December 14, 1998, merely alleges the part of body affected as claimant's neck.

FINDINGS OF FACT

The undersigned, having heard and considered the evidence received at the hearing, makes the following findings of fact:

Claimant, Michael D. Purcell, was born on September 12, 1945, and on the day of the hearing was 54 years old.  Claimant has been employed by defendant employer, MidAmerican Energy, since 1965.  Claimant's employment has been continuous except for a brief period of time while he was in the military.  Prior to working for defendant employer claimant worked for a manufacturing concern for approximately one year, but has retained no marketable skills from that much earlier previous employment.  

Claimant is a high school graduate and has no further formal education since that time.

Throughout the 1960’s through the 1980’s claimant worked in construction of pipelines.  Claimant’s current job title is mainman journeyman, a classification that he has held for approximately 15 years.  Prior to that, he did a three-year apprenticeship.

At one point claimant worked as a welder in the 1970’s.  The claimant had to give up welding because he sustained a nonwork-related accident when a fishhook was caught in his eye.  As a result of that accident the claimant wore a soft contact lens for a period of time.  Regulations prevented the claimant from welding while wearing a soft contact lens.  Since that time, the claimant has had a lens implant and no longer has to wear the soft contact.

Claimant was injured on December 28, 1993, when he was working as a crew leader on a Waverly road project. The claimant was walking and fell.  Initially he did not think his injury was that serious.  A subsequent MRI in January or February 1994 revealed a serious neck problem.  Claimant eventually underwent surgery on April 26, 1994, including a two-level anterior cervical diskectomy at C4-5 and at C5-6, as well as a corpectomy at C5, with placement of a halo ring and vest.  (Claimant's Exhibit 6, Page 1)  Claimant was eventually released to return to work in September 1994, after undergoing a functional capacity examination.  Claimant's functional capacity examination was valid and the results are set out at claimant's exhibit 5-2.  As a result of the functional capacity examination, claimant is allowed to work full time within medium classification, with the work restrictions of no lifting over 50 pounds above the waist, no lifting over 25 pounds between the waist and the shoulder, and absolutely no lifting overhead at all.  As a result of those work restrictions, the claimant was unable to return to the mainman journeyman position.  At the time of his accident claimant was working as a crew leader, which simply means that he operated as a mainman journeyman, but as the most senior person on the job site, he was in charge of the rest of the crew.  A crew leader is paid $2.00 more per hour than a mainman journeyman.  Claimant's current pay as a mainman journeyman is $20.60 per hour.  Based on the credible testimony of Robert Steeber, a crew supervisor (this means he is in charge of working crew leaders as well as mainman journeymen), claimant is no longer able to perform the functions of either a crew leader or a mainman journeyman as a result of his permanent work restrictions.

Claimant currently works operating the sniffy truck.  As a sniffy truck operator, he looks for gas leaks, working with a leak detector.  The job requires that he walk most of the day with a machine suspended around his neck, resting on his chest and stomach.  The claimant currently works in the Davenport/Rock Island area.  When claimant was transferred to the sniffy truck driver his pay was not reduced from that of a mainman journeyman.  It is clear that claimant can perform the sniffy truck job, but his opportunities for overtime are limited now.  Based on the exhibits, as well as on the testimony of Mr. Steeber, the opportunities for overtime for a mainman journeyman are much greater than that for the sniffy truck driver.  Claimant really had to move to the sniffy truck driver job because he had literally no other place to go because he was no longer able to perform the mainman journeyman job duties.

As a result of his injury and his subsequent surgery, the claimant has been given an impairment rating by his treating surgeon, Todd Ridenour, M.D., of 20 percent of the body as a whole pursuant to the AMA Guides to the Evaluation of Permanent Impairment.  (Cl. Ex. 4, p. 1)  Dr. Ridenour also recommended that claimant stay on the sniffy truck job if that was at all possible.  (Cl. Ex. 4, p. 1)  

Currently pending before the agency is a petition for benefits filed by claimant (not the subject of this case) for carpal tunnel syndrome.  Defendant has paid some temporary total disability to claimant for his carpal tunnel syndrome, however, they are not entitled to a credit for the same, as there has been no determination either by decision or by settlement agreement as to what, if any, benefits claimant is entitled to as a result of his carpal tunnel syndrome.

CONCLUSIONS OF LAW

The first issue to be determined is the extent of claimant's entitlement to permanent partial disability benefits.  Because claimant's injury is to his neck, an evaluation of his industrial disability is mandated.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 14(f).

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

On the day of the hearing claimant was 55 years old.  Claimant is a long-term employee of defendant employer, since 1965, with only a brief interruption of his employment while he was drafted into the military during the Korean War.  By all accounts, the claimant has been an excellent employee and has steadily moved up both in pay and in responsibility over the course of his employment.  Claimant's injury has resulted in surgery to his neck, which has left him with permanent work restrictions which no longer allow him to work as a mainman journeyman.

Regardless of the contentions of defendant, claimant clearly cannot perform the mainman journeyman position any more, so it seems eminently reasonable that he would have suggested, or accepted, or sought out the sniffy truck driver position, as it would help him maintain his employment.  

Claimant has an impairment rating of 20 percent from his treating physician.  Claimant's opportunities to obtain overtime employment are limited when compared to those opportunities offered to a mainman journeyman.  Although a crew leader position will be opening up in the future, claimant will not be able to accept that job, notwithstanding the fact that he has very high company seniority, because he is physically unable to perform the functions of that job.  Claimant’s opportunities for advancement in the company are also limited based on his work restrictions.  

After considering all the factors that comprise industrial disability, and not just those outlined above, it is determined the claimant has sustained a 45 percent industrial disability. 

Although defendant is entitled to credit for benefits previously paid, they are specifically precluded from taking as any credit, any benefits paid for claimant's carpal tunnel surgery, as that issue is still pending before the agency.

The final issue to be addressed is whether apportionment is appropriate in this case.

Defendant seeks apportionment as a result of claimant's nonwork-related accident in1979 when a fishhook got in his eye.  Defendant seeks, pursuant to their brief, to have the agency determine the percentage of claimant's industrial disability to be apportioned as a result of his 1979 injury.  Absolutely no industrial disability would have been assigned by the agency had the 1979 fishhook in the eye injury been a work-related injury, because the injury is clearly a scheduled member injury.  Apportionment is not applicable to a prior nonwork-related scheduled member injury.  This is because there can be no ascertainable amount of industrial disability since a scheduled member injury is not thought of the same way as an injury to the body as a whole.  Thus, apportionment is inapplicable in this case.

ORDER

THEREFORE, IT IS ORDERED:

That defendant pay claimant two hundred twenty-five (225) weeks of permanent partial disability benefits commencing on the stipulated date of September 16, 1994, at the stipulated rate of four hundred fifty-eight and 72/100 dollars ($458.72) per week.

That defendant be given credit for benefits previously paid on this case only.

That defendant pay the costs of this action.

That defendant file claim activity reports as required by the agency.

That defendant pay accrued benefits in a lump sum and be given credit for benefits previously paid.

That defendant pay interest on the award as governed by Iowa Code Chapter 85.30.

Signed and filed this __________ day of May, 2000.
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