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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOHN S. MANN,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 5006465

OMEGA CABINETRY,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AIG SERVICES,
  :



  :


Insurance Carrier,
  :           Head Note Nos.:  1108.50;1402.30; 


Defendants.
  :               1802; 1803; 2401; 2402; 2501

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, John Mann, has filed a petition in arbitration and seeks workers’ compensation benefits from defendant, Omega Cabintry (Omega), employer and AIG Services, insurer, both as defendants.  This matter was heard in Des Moines, Iowa, by the undersigned on October 26, 2004.  The record consists of joint exhibits A through K, claimant’s exhibits 1 through 10, defendant’s exhibits L through Q, and the testimony of claimant, Eric Schmiesing, Kathryn Nuss, and Tim Carlson.

ISSUES

The parties submitted the following issues for determination:

1. Whether claimant sustained an injury on May 9, 2002 that arose out of and in the course of employment;

2. Whether claimant’s claim for benefits is barred for failure to give timely notice pursuant to Iowa Code section 85.23;

3. Whether claimant’s claim for benefits is barred as untimely under Iowa Code section 85.26;

4. Whether claimant’s injury is the cause of temporary disability;

5. Whether claimant’s injury is the cause of permanent disability, and if so;

6. The extent of claimant’s entitlement to permanent partial disability benefits; and

7. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.

FINDINGS OF FACT

The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:

Claimant was 43 years old at the time of the hearing.  Claimant did not complete high school but has a GED.  Claimant has a community college diploma.  Claimant has picked melons, worked as a meat grinder, driven a truck, and worked as a carpenter.  Claimant also served in the Army National Guard from 1985 up to 1989.  

Claimant began his employment with Omega in November 1994.  Claimant’s medical history is significant as claimant alleges he was injured at work prior to his alleged date of injury of May 9, 2002.

Claimant testified that in the spring of 1998 he was involved with disassembling shelving at work, moving it and reassembling it.  A picture of the shelving is found at exhibit 8.  Claimant testified he climbed a ladder and was loading doors to an upper shelf when he felt pain in his right shoulder.  Claimant testified the door fell on him and he had to be helped off the ladder.  Claimant testified he tried to tell Omega’s human resources director, at that time, Tim Carlson, of the accident.  Claimant testified he was discouraged by Mr. Carlson and by others from filing a workers’ compensation claim.  Claimant testified he tried several times to file a First Report of Injury with his employer but that it seemed to get “lost.”

Tim Carlson testified he was the human resources director with Omega from September 1995 through November 1999.  Mr. Carlson testified that he would have assisted some employees regarding filing claims for work injuries.  Mr. Carlson testified he had no recollection of a particular communication with claimant.  He testified he would not have discouraged claimant, or any other Omega employee, from pursuing a workers’ compensation claim.  Mr. Carlson testified that he was involved with other workers’ compensation situations with Omega and has returned other Omega employees to work after filing workers’ compensation claims.

Claimant treated at the Fairbank Health Clinic and at the Cedar Valley Memorial Clinic for a 1998 shoulder problem.  Claimant was treated with anti‑inflammatories and injections for that problem.  Treatment notes from early visits indicate claimant denied any fall or trauma for a shoulder injury and that claimant did not recall any particular injury or trauma causing his shoulder problems.  (Exhibit D, pages 1-2 and Exhibit E, page 1)

On September 29, 1998, claimant treated with Roswell Johnston, D.O., with complaints of pain in the right shoulder, elbow and numbness in the right hand.  He was given injections in the right shoulder and fitted with a tennis elbow strap.  Claimant was also restricted from working at or above shoulder level.  (Ex. E, pp. 2 and 5)  Claimant was moved to the “paint white” area so that he could work within those restrictions.  (Ex. O, p. 1)

On April 16, 1999, claimant treated with the Fairbank Health Clinic with complaints of right shoulder pain caused by working on his wife’s car in the rain.  He was diagnosed as having bursitis and prescribed Darvocet and Prednisone.  (Ex. D, p. 6)  Claimant also received physical therapy in May 1999 at Mercy Hospital in Oelwein for right shoulder pain that began one and one‑half years prior and was aggravated by working on his wife’s car.  (Ex. H, p. 1)

Claimant’s shoulder pain continued from April to July 1999.  Records indicate claimant’s job aggravated his shoulder pain.  (Ex. 1, p. 1 and Ex. D, p. 7)  Claimant was referred to Arnold Delbridge, M.D., who diagnosed claimant as having a torn rotator cuff on the right shoulder.  (Ex. C, p. 2 and Ex. A, pp. 1-5)  Claimant underwent a right shoulder acromioplasty and a rotator cuff repair on July 13, 1999.  (Ex. A, p. 6)  Claimant was off work from July 12, 1999 through November 5, 1999 following surgery.  (Ex. M, p. 1)  Claimant testified he received short‑term disability benefits during that period.

Claimant testified that following his return to work in the paint white area, he was laid off for one week in June 2000 but later returned to work in the Omega showroom.  Claimant was later assigned to the “rough mill” area beginning in January 2001.  (Ex. Q)  Claimant’s work in the rough mill area is shown in the video, exhibit Q.  The video shows an Omega worker reaching into a bin to get wood cut by a machine and putting the wood on a pallet.  The video shows the worker pushing the pallet down a conveyor line.  This is done several times during the course of the video.  Claimant testified that exhibit Q is not an accurate depiction of the job he performed in the “rough mill” area, as it only shows one part of his job.  Claimant testified the video shows more than one person performing a job that claimant performed by himself.  Claimant testified the shift shown in the video is different from the one he worked.

Eric Schmiesing testified he was claimant’s supervisor in the rough mill area.  Mr. Schmiesing testified the video accurately depicts the job claimant last performed while working at Omega from January 2001 through July 2002.  He testified that occasionally the skids are difficult to move which makes pushing and pulling the skids difficult.  Mr. Schmiesing testified that repetitive injuries do occur at Omega.  He testified he knew claimant had surgery prior to coming to the rough mill area.  He testified claimant told him that claimant had difficulty working above shoulder level.  Mr. Schmiesing testified that it was occasionally necessary to work at above shoulder height, that occasionally it was necessary to work away from the body, that the work was repetitive, and that there was lifting over five pounds.

Claimant testified that following his right shoulder surgery of 1999, his right arm did not work well.  Claimant testified that as a result he over compensated with his left arm.  Claimant testified that as a result, both his left and right upper extremities became worse.

On January 18, 2001, claimant was evaluated by Martin Roach, M.D., with complaints of pain and loss of motion in the right shoulder.  Dr. Roach recommended a functional capacity evaluation (FCE) and physical therapy.  Claimant underwent physical therapy on January 24, 2002 complaining of right shoulder pain and noted his left shoulder was beginning to bother him.  (Ex. H, pp. 4-5)

In April 2002 claimant treated with Larry LaMasters, P.A., complaining of right shoulder pain for the past several months.  Claimant was diagnosed with having an unstable right shoulder and referred to Gary Knudson, M.D.  (Ex. D, p. 11)

On May 9, 2002, claimant was evaluated by Dr. Knudson for bilateral shoulder difficulties.  Dr. Knudson recommended an MRI.  (Ex. G, pp. 3-4)  The MRI revealed a torn rotator cuff of the right shoulder and a partial rotator cuff tear of the left.  Claimant also complained of tingling in his hands.  Claimant was referred to Brian Sires, M.D.  (Ex. G, p. 6)  On May 23, 2002, claimant was evaluated by Dr. Sires.  Electrodiagnostic testing revealed a mild carpal tunnel syndrome bilaterally.  (Ex. J)

Claimant testified that in May 2002 he told his supervisor, Mr. Schmiesing, he had a work injury and needed to see a doctor.

Mr. Schmiesing testified he knew claimant had problems with his right shoulder.  (Ex. 9, p. 12)  He testified that when claimant first came to the rough mill area, claimant told Mr. Schmiesing claimant had problems reaching above shoulder height.  Mr. Schmiesing testified claimant told him, in late May or June 2002, that claimant had shoulder surgery.  Mr. Schmiesing testified claimant did not say that this was work related.  (Ex. 9, pp. 15-16 and 20)  Notes from Mr. Schmiesing indicate the first time he received notice that claimant had a work‑related injury was July 22, 2002 when claimant told Schmiesing claimant was upset about not claiming workers’ compensation for his shoulder injury.  (Ex. 9, Claimant’s Ex. 4 to the deposition)

Claimant testified he reported his shoulder injury a second time to Kathryn Nuss, the director of human resources at Omega, in June 2002.  An undated report of injury indicates the claimant reported an injury of July 18, 2002 to his employer on July 18, 2002.  (Ex. 5, p. 2)

Ms. Nuss testified she worked in the human resources department with Omega from 1996 through January 2003.  She testified she became the head of that department in late 1999.  Ms. Nuss testified that in July 2002 claimant told her he was having left shoulder problems and problems with his hands and wanted to be evaluated.  

This conversation led Ms. Nuss to complete the report of injury form found at exhibit 5, page 2.  Ms. Nuss testified claimant did not complain of right shoulder problems at that time.

On July 17, 2002, the day after he reported his injury, claimant was given a warning report for a third violation of Omega attendance policies.  (Ex. 5, p. 1)  Claimant testified his last day of work was July 19, 2002.  Claimant testified he never returned to work to Omega after July 19, 2002.  On July 24, 2002, Ms. Nuss wrote to the claims administrator regarding claimant’s workers’ compensation claim.  In that letter Ms. Nuss indicated Omega had concerns regarding the “work relatedness” of the claim.  (Ex. 10, p. 1)  Ms. Nuss also indicated claimant had sought medical care for shoulder problems since 1999 and that claimant told her that someone else was going to have to pay for medical bills as claimant could not afford them.  On July 29, 2002, in a work evaluation form, Mr. Schmiesing indicated claimant was a good worker until the last month when claimant was always mad.  (Ex. 10, p. 3)

Ms. Nuss testified she was responsible for getting claimant reinstated at Omega when he was laid off in June 2000 for one week.  She testified claimant was on short‑term disability from July 19, 2002 until claimant’s termination on February 3, 2003.  (Ex. L, p. 7)

On August 8, 2002, claimant was examined, at his employer’s request, by David Kirkle, D.O.  Dr. Kirkle also reviewed exhibit Q, the videotape of claimant’s job in the rough mill area.  He opined claimant’s shoulder problems were not work related.  He also opined claimant’s carpal tunnel syndrome may have been work related, at one time, but was no longer work related.  (Ex. F)

On August 20, 2002, claimant returned to treat with Dr. Knudson with complaints of bilateral shoulder pain and bilateral carpal tunnel syndrome.  Claimant was given work restrictions of lifting no more than 10 to 15 pounds away from his body or overhead, and no repetitive gripping.  Notes indicate claimant was told not to return to work at Omega until he could perform full‑duty work.  (Ex. G, p. 18)  Claimant returned to Dr. Knudson with continued complaints of pain in his shoulders and wrists.  Claimant chose to pursue a left carpal tunnel release.  (Ex. G, p. 9)  On September 9, 2002, claimant underwent a carpal tunnel release of the left hand.  (Ex. B, pp. 2-6)  On October 11, 2002, claimant underwent a carpal tunnel release of the right upper extremity.  (Ex. B, pp. 10-14)

On November 6, 2002, in a follow‑up exam with Dr. Knudson, claimant complained of difficulty in both shoulders.  Dr. Knudson noted “I do believe given the information that I have currently that his left shoulder impingement problems are directly related to his work activities as described to me.”  (Ex. G, p. 12)  Dr. Knudson recommended decompression surgery to the shoulder.

In a letter dated November 13, 2002 Ray Miller, M.D., gave his opinion regarding the causal connection between claimant’s injury and his work.  For that evaluation Dr. Miller reviewed claimant’s medical records and the video of claimant’s job.  (Ex. Q)  Dr. Miller opined the job claimant performed at Omega, during the last two years of his work, did not contribute to the development of rotator cuff tendonitis/tear or carpal tunnel syndrome.  He also opined that the electrodiagnostic studies and evaluation of claimant’s hand did not indicate claimant sustained a carpal tunnel syndrome in either hand.  (Ex. I, pp. 1-2)

A patient assessment, dated November 25, 2002, notes claimant decided to proceed with shoulder surgery even though his workers’ compensation carrier denied coverage.  (Ex. G, p. 13)  On December 13, 2002, claimant underwent a rotator cuff repair to the left shoulder.  (Ex. B, pp. 18-22)

Claimant continued to treat with Dr. Knudson for care following his left shoulder surgery.  (Ex. G, p. 16)  In a letter dated January 27, 2002, written by claimant’s counsel, Dr. Knudson opined claimant’s left and right carpal tunnel were caused by the repetitious work claimant performed at Omega.  Dr. Knudson indicated he believed claimant’s left shoulder injury was caused by claimant’s work.  He also indicated claimant’s right shoulder injury was related to a 1999 injury related to claimant’s activities at Omega.  (Ex. G, p. 17)

On March 31, 2003, claimant saw Dr. Knudson for follow-up for his left shoulder surgery.  Claimant indicated he wanted to proceed with surgery to his right shoulder.  Dr. Knudson again opined he believed claimant’s shoulder problems were work related.  (Ex. G, p. 21)  On June 10, 2003, claimant underwent a shoulder decompression and rotator cuff repair to the right shoulder.  (Ex. B, pp. 43-48)  Claimant followed that surgery with conservative care with Dr. Knudson in June through September 2003.  (Ex. G, pp. 23-28)

On January 13, 2004, claimant returned to treat with Dr. Knudson with complaints of right shoulder problems.  Claimant indicated he was unable to do repetitious activities, and was unable to use his right arm away from his body or overhead.  Notes indicate claimant’s left shoulder surgery progressed well.  Claimant’s right rotator cuff repair provided improvement but claimant still had difficulties with use.  (Ex. G, p. 29)

In a letter dated February 23, 2004, written by claimant’s counsel, Dr. Delbridge opined claimant’s right shoulder injury, treated in 1999 and 2000, was work related.  (Ex. C, pp. 8-9)

In a letter dated April 29, 2004 Dr. Knudson opined claimant’s right shoulder rotator cuff tear and subsequent symptoms were related to his work activities at Omega.  He opined claimant’s work activities at Omega aggravated claimant’s right shoulder.  He reiterated he believed claimant’s left shoulder problem and bilateral carpal tunnel injuries were also related to claimant’s work at Omega.  (Ex. G, pp. 31-32)

Dr. Knudson gave claimant permanent restrictions of no lifting above two pounds frequently with the right arm.  He opined claimant had a 5 percent permanent partial impairment to each of the left and right upper extremities.  He also opined claimant had a 3 percent permanent partial impairment to the left shoulder and a 10 percent permanent partial impairment to the right shoulder.  The combined value for the shoulders was 14 percent permanent partial impairment to the body as a whole.  Dr. Knudson indicated claimant had reached maximum medical improvement (MMI) as of April 29, 2004.  (Ex. G, pp. 31-32)

In a deposition, taken October 19, 2004, Dr. Knudson testified claimant had no permanent restrictions regarding his left arm and shoulder.  (Ex. J, p. 16)  He opined claimant’s failure to heal the right rotator cuff, following claimant’s initial rotator cuff surgery, was most likely due to a failure in healing and not due to the work claimant performed.  (Ex. J, p. 20)

On October 4, 2004, Dr. Miller examined claimant for a second evaluation.  He opined claimant’s right shoulder problems were not aggravated by the work at Omega, but were due to the difficulty of the repair of the initial surgery by Dr. Delbridge.  He also opined claimant’s work with Omega involved little or no risk factors associated with rotator cuff or carpal tunnel syndrome, and that claimant’s left shoulder and bilateral carpal tunnel injuries were not caused by claimant’s work.  (Ex. I, pp. 3-15)  Claimant testified that no doctor has given him any restrictions for his left shoulder or for either of his hands.  He testified, because of his hands and shoulders, he cannot coach or play basketball, and he cannot coach softball.  Claimant testified he has difficulty vacuuming, mowing the lawn and doing household work because of pain in his shoulders and hands.  Claimant testified he has difficulty sleeping at night due to his shoulder pain.  Claimant testified he has applied for Social Security Disability but has initially been denied benefits.  Claimant testified he believed he was terminated from Omega because he filed a workers’ compensation claim.  He testified that from June 2002 through February 2003 he could do his job in the rough mill area.  He testified that after February 2003 he could not do the rough mill job.

Tax records for claimant indicate that in 2002, while still employed with Omega, claimant earned approximately $21,000.00 for the year.  Tax records from 2003 indicate claimant earned approximately $3,000.00 for the year.  (Ex. 7)

CONCLUSIONS OF LAW

The first issue to be determined is if claimant sustained an injury on May 9, 2002 that arose out of and in the course of employment.

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable. Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire & Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to reasonable person.  The date of manifestation inherently is a fact based determination.  The fact finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc, 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985)

Regarding his right shoulder injury, claimant alleges he initially injured his right shoulder in the spring of 1998 while loading doors to an upper shelf.  Claimant alleges he tried to file a workers’ compensation claim with Omega at that time but was discouraged from doing so by the human resources department.  Mr. Carlson disputes that he discouraged the claimant, or any worker, from filing a workers’ compensation claim.

The medical records for the treatment of claimant’s right shoulder indicate that in 1998 claimant injured his shoulder but could not recall any traumatic event or injury that led to the shoulder problems.  Medical records from 1999 indicate claimant injured his right shoulder by working on his wife’s car.  (Ex. D, pp. 1-6 and Ex. H, p. 1)  Because medical records indicate claimant’s right shoulder injury did not occur at work, claimant has failed to prove he sustained 1998 work‑related injury to his right shoulder.  Even if claimant could have met his burden of proof regarding his 1998 right shoulder injury, claimant’s claim would be barred, pursuant to Iowa Code section 85.23, for failure to give timely notice, and under Iowa Code section 85.26, for failure to file a timely claim.

Claimant also alleges the work he performed at Omega aggravated his 1998 right shoulder injury.  Dr. Miller opines that claimant’s right shoulder problems were not aggravated by his work with Omega but were due to the difficulty of the repair of his initial surgery by Dr. Delbridge.  (Ex. I, pp. 3-15)  Dr. Knudson opined claimant’s right shoulder rotator cuff and subsequent symptoms were aggravated by work activities at Omega.  (Ex. G, pp. 31-32)  However, in deposition, Dr. Knudson acknowledged that claimant’s need for treatment to the right rotator cuff in 2002 was probably due to a failure of healing from Dr. Delbridge’s initial surgery, and not due to the work claimant performed.  (Ex. J, pp. 20 and 27)  For these reasons, it is concluded that claimant has failed to prove his work aggravated his right shoulder.  Claimant has failed to prove he sustained a right shoulder injury that arose out of and in the course of employment.

Regarding claimant’s left shoulder and bilateral carpal tunnel surgeries, claimant testified he injured his left shoulder by over using it at work to compensate for his injured right shoulder.  He also testified that the repetitive motion of his work caused pain in his wrists.  Dr. Knudson opined, in several medical records and reports, that claimant’s left shoulder and bilateral carpal tunnel surgeries were caused by his work at Omega.  Dr. Knudson performed four surgeries on claimant.  Dr. Knudson treated claimant for his shoulders and carpal tunnel problems for nearly two years.  Dr. Kirkle appears to opine claimant’s right shoulder was not work related.  It is unclear in his letter of August 8, 2002 if he gives any opinions regarding causation for claimant’s left shoulder.  Dr. Kirkle’s statements regarding causation of claimant’s carpal tunnel syndrome (Ex. F, p. 2) are of little value regarding causation.

Dr. Miller opined claimant’s job at Omega involved little or no risk factors associated with rotator cuff or carpal tunnel surgery, and the claimant’s left shoulder injury and bilateral carpal tunnel problems were not work related.  Dr. Miller relied, in large part, on exhibit Q, the video of claimant’s job.  Claimant testified exhibit Q is not an accurate depiction of the last job he performed at Omega.  Mr. Schmiesing testified exhibit Q is accurate.  However, Mr. Schmiesing also testified that exhibit Q does not show actual work situations where pushing and pulling can become difficult.  Mr. Schmiesing also testified that it occasionally was necessary to work at or above shoulder height, that claimant’s job required him to work away from the body, that the job was repetitive and that there was lifting over five pounds.

Because Dr. Knudson treated claimant for an extended period of time and performed the four surgeries on claimant, and because Dr. Miller relied on a video of claimant’s job that only depicts claimant’s job in a general way, it is found that the opinions of Dr. Knudson regarding causation, impairment and restriction are more convincing.  For these reasons, and as detailed above, claimant has proven that he sustained an injury to his left shoulder and bilateral carpal tunnel to his upper extremities that arose out of and in the course of employment.

The next issue to be determined is if claimant’s claim for benefits is barred for failure to give timely notice under Iowa Code section 85.23, or is barred as an untimely claim under Iowa Code section 85.26.

An original proceeding for benefits must be commenced within two years from the date of the occurrence of the injury for which benefits are claimed or within three years from the date of the last payment of weekly compensation benefits if weekly compensation benefits have been paid under Iowa Code section 86.13.  Iowa Code section 85.26(1).  A proceeding in review-reopening must be commenced within three years from the date of the last payment of weekly benefits under either an award for payments or an agreement for settlement.  Iowa Code section 85.26(2).  The "discovery rule" may extend the time for filing a claim where weekly benefits have not yet been paid.  The rule does not extend the time for filing a claim where benefits have been paid.  Orr v. Lewis Cent. School Dist., 298 N.W.2d 256 (Iowa 1980).  Under the rule, the time during which a proceeding may be commenced does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of the condition.  The reasonableness of claimant's conduct is to be judged in light of the claimant's education and intelligence.  Claimant must know enough about the condition to realize that it is both serious and work connected.  Orr, 298 N.W.2d at 261; Robinson v. Dep't of Transp., 296 N.W.2d 809 (Iowa 1980).

Failure to timely commence an action under the limitations statute is an affirmative defense which defendants must prove by a preponderance of the evidence.  DeLong v. Highway Comm'n, 229 Iowa 700, 295 N.W. 91 (1940).

Iowa Code section 85.23 requires an employee to give notice of an injury within 90 days from the date of occurrence.

Claimant alleges a cumulative injury to his left shoulder and upper extremities bilaterally of May 9, 2002.  May 9, 2002 is the date claimant was treated by Dr. Knudson for bilateral shoulder problems.  Defendants have not disputed this date of injury for claimant’s left shoulder and bilateral carpal tunnel syndrome, and I see no reason to change this date.  Claimant gave notice to Omega on July 18, 2002 of an injury to his left shoulder and hands.  Claimant’s claim for his left shoulder injury and bilateral carpal tunnel problems are not barred by Iowa Code section 85.23.  Claimant filed his claim with this agency on November 25, 2002.  His claim is not barred by Iowa Code section 85.26.

The next issue to be determined is if claimant’s injury is the cause of temporary disability.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa Ct. App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The evidentiary record indicates claimant was dismissed by his employer from his job on January 19, 2002.  For some reason, unexplained by the record, claimant was never allowed to return to work and was terminated.  Claimant’s first carpal tunnel surgery occurred on September 9, 2002.  (Ex. B, pp. 2-6)  Dr. Knudson found claimant reached MMI on April 29, 2004.  (Ex. G, pp. 31-32)  Claimant has proven entitlement to healing period benefits from September 9, 2002 through April 29, 2004.

The next issue to be determined is if claimant sustained permanent disability from the injury of May 9, 2002.  The law regarding burden of proof and causation is applicable here but will not be repeated.

Claimant alleges an injury on May 9, 2002.  Over two years after that injury, claimant still suffers symptoms to his left shoulder and both upper extremities.  Claimant had bilateral carpal tunnel surgery and left rotator cuff repair.  Both Dr. Miller and Dr. Knudson have opined claimant’s injury is permanent.  Claimant has proven he sustained a permanent disability to his left shoulder and right and left arms.

The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 43 years old at the time of the hearing.  Claimant has a GED and has a diploma from a community college.  He has picked melons, worked as a meat grinder, driven a truck, and worked as a carpenter.  Claimant has been found by Dr. Knudson to have a 5 percent permanent partial impairment to each upper extremity as a result of his carpal tunnel releases.  He has also been found to have a 3 percent permanent partial impairment to the left upper extremity.  Claimant has no work restrictions from any of these injuries.  In 2002, while still employed with Omega, claimant earned approximately $21,000.00 for that year.  In 2003, claimant earned approximately $3,200.00 for that year.  The evidentiary record does not indicate if claimant has made a search for work.  When all relevant factors are examined, claimant has a 25 percent loss of earning capacity and industrial disability as a result of his May 9, 2002 injury.

The next issue to be determined is if there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

As discussed above, claimant’s injuries to his left shoulder and his left and right carpal tunnel syndrome are found to be causally connected to claimant’s work.  Defendant is liable for any expenses related to the treatment of claimant’s left rotator cuff problems and claimant’s bilateral carpal tunnel surgery as detailed in claimant’s itemized billing statements and defendants exhibit P.
ORDER

THEREFORE, it is ordered:

That defendants pay healing period benefits from September 9, 2002 through April 28, 2004 at the rate of three hundred fifty‑seven and 67/100 dollars ($357.67) per week.

That defendants pay claimant one hundred twenty‑five (125) weeks of permanent partial disability benefits at the rate of three hundred fifty‑seven and 67/100 dollars ($357.67) per week beginning on April 29, 2004.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on the unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants shall pay medical expenses related to claimant’s left rotator cuff injury and his bilateral carpal tunnel syndrome as detailed in claimant’s itemized billing statements and defendants exhibit P.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to 876 IAC 4.33 (cost of reports limited to one hundred fifty dollars [$150.00]).

Signed and filed this ____31st___ day of January, 2005.

   _____________________________
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