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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

AMY ANN SCHUTJER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                        File No.   5008965

ALGONA MANOR CARE CENTER,
  :



  :                            R E M A N D


Employer,
  :



  :                          D E C I S I O N

and

  :



  :

IOWA LONG TERM CARE RISK 
  :

MANAGEMENT ASSOCIATION,
  :



  :                


Insurance Carrier,
  :   Head Note Nos.: 1801, 1801.1,3002,4000


Defendants.
  : 





______________________________________________________________________

This case is before the agency on remand from the Iowa District Court in and for Kossuth County following a ruling on judicial review filed August 24, 2006, with subsequent appellate review by the Court of Appeals and further review by the Supreme Court.  The case is remanded for recalculation of the weekly rate of compensation pursuant to the district court’s directive as well as for reconsideration of the issue of whether claimant is entitled to penalty benefits and for an order regarding claimant’s entitlement to temporary disability benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

 The district court found that claimant’s regular work week was 40 hours notwithstanding contrary evidence in the record, and ordered that claimant’s weekly rate be calculated based on a 40-hour work week at an hourly rate of $8.40 per hour.  Gross weekly earnings under that directive are $336.00.  Claimant was married and entitled to four exemptions on December 2, 2002.  The resulting weekly rate of compensation is $241.50.

Whether claimant is entitled to additional benefits as a penalty for defendants’ failure to pay weekly indemnity benefits in an amount consistent with the weekly rate appropriate for a 40 hour work week is addressed.

 If weekly compensation benefits are not fully paid when due, Iowa Code section  86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996).

It is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

The employer and the claimant had different contentions as to whether claimant was hired to work a 32 or a 40-hour work week.  Claimant’s actual work hours in any given week varied greatly.  Evidence as to whether work on a 40 hour per week basis would have been available to other certified nursing assistants for the employer during the period in which claimant worked prior to the date of injury was not in the record. Evidence that claimant was absent from employment for reasons personal to her and worked less than a 40 hour week for that reason is dependent on claimant’s testimony. Claimant was a less than credible witness in her own behalf. 

Under these recited circumstances whether claimant’s weekly rate should be based on 40 hours, or 32 hours, or the average weekly wage another nursing assistant earned, or the averaging method that Iowa Code section 85.36(6) permits was not patently obvious.  In other words, fairly debatable questions of fact and law existed when the employer and its insurance carrier took the position that claimant’s weekly gross earnings appropriately were determined by averaging claimant’s overall earnings over the number of weeks she was in the employ of the employer.  An award of additional temporary total and temporary partial benefits as a penalty under Iowa Code section 86.13 is not warranted.

The district court has directed that orders be entered as regards claimant’s appropriate benefit entitlement amount of the identified types and for the following dates: 

December 2, 2002




Temporary Partial Disability

December 3-December 16, 2002


Temporary Total Disability

December 17-December 22, 2002

Temporary Partial Disability

December 25-December 31, 2002

Temporary Partial Disability 

January 1-January 4, 2002 


Temporary Partial Disability

 Temporary total disability benefits from December 3, 2002 through December 16, 2002 are payable at the weekly rate of $241.50 for that 14 day period.

The record does not contain either party’s contentions or calculations of the temporary partial benefits to which that party contends claimant is entitled.  The undersigned well knows that reasonable minds may differ as to the facts that may be found and as to the mathematical calculations and legal conclusions that may be drawn from any facts found.  Both claimant and defendants, within 20 days of the filing of this decision, shall submit for the undersigned’s consideration calculations and contentions as to the claimant’s temporary partial disability benefit entitlement for each specified period, as well as statements of the rationales underlying their assertions.  Findings of fact, conclusions of law and orders subsequently shall be made.

ORDER
IT IS THEREFORE ORDERED THAT:

Defendants pay claimant temporary total disability benefits from December 3, 2002 through December 16, 2002 at the appropriate weekly rate of $241.50.

Defendants pay accrued amounts in a lump sum and pay interest as Iowa Code section 85.30 provides.

Defendants receive credit for the amounts previously paid.

IT IS FURTHER ORDERED THAT:

Both parties submit their contentions, calculations, and rationales regarding claimant’s temporary partial disability entitlement within 20 days of the filing of this remand decision.

Signed and filed this 25th day of August, 2010.











____________________________
                       
   
      HELENJEAN M. WALLESER
                      
     
            DEPUTY WORKERS’ 
                      
    
COMPENSATION COMMISSIONER
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