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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RASIM ISLAMOVIC,
  :



  :
    File Nos. 5020884

Claimant,
  :



  :

vs.

  :
             A R B I T R A T I O N


  :                          

TYSON FOODS, INC.,
  :

       D E C I S I O N


  :                      


Employer,
  :


Self-insured,
  :                           

Defendants.
  :                 Head Note No.:  1800; 1803
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration.  The contested case was initiated when claimant, Rasim Islamovic, filed his original notice and petition with the Iowa Division of Workers’ Compensation.  He alleged he sustained a trauma to his whole body.  Claimant provided the alleged injury date of May 18, 2006.  (Original notice and petition.)  The petition was filed on November 29, 2006.

Defendant is self-insured for purposes of workers’ compensation.  It filed its answer on January 8, 2007.  Defendant admitted the occurrence of the work injury on the alleged date.

The hearing administrator scheduled the case for hearing on December 20, 2007, at 11:00 a.m.  The hearing took place in Waterloo, Iowa, at the Iowa Department of Workforce Development.  The undersigned appointed Ms. Vicki L. Newgard, as the certified shorthand reporter.  She is the official custodian of the records and notes.

Claimant testified on his own behalf.  An interpreter who speaks the Bosnian language was provided for him.  Mr. Emsud Phgazetovic was the interpreter.  Ms. Almedina Islamovic, daughter of claimant, testified for her father.  Ms. Tara Wait is the nurse manager at Tyson’s.  She testified, but was called by claimant as an adverse witness.  Mr. Corey Hoins, supervisor over claimant testified for his employer.

The parties offered exhibits.  Claimant offered exhibits 1-23.  Defendant offered exhibits A through I.  All proffered exhibits were admitted as evidence in the case.  The parties filed post-hearing briefs.  The case was not considered fully submitted until January 17, 2008.

STIPULATIONS

The parties completed the designated hearing report for the alleged date of injury.  The parties entered into various stipulations for the same date.  They are:

1. There was the existence of an employer-employee relationship at the time of the alleged injury.

2. Claimant sustained an injury on May 18, 2006, which arose out of and in the course of his employment;

3. If the undersigned determines there is a permanent partial disability, then the permanent partial disability is an industrial disability;

4. If permanent partial disability benefits are awarded, the commencement date is May 18, 2006, the date of the work injury;

5. The weekly benefit rate for which benefits should be paid is either $326.86 or $324.40 per week;
6. Prior to the hearing, claimant was paid 0 weeks of compensation benefits; and

7. The parties are able to stipulate to the costs allowed by law.

ISSUES

The issues presented are:

1. Whether claimant is entitled to permanent partial disability benefits and if so, the extent of permanent partial disability benefits to which claimant is entitled;

2. Whether the weekly benefit rate is $326.86 or $324.40 per week;
3. Whether claimant is entitled to medical benefits pursuant to Iowa Code section 85.27;

4. Whether claimant is entitled to an independent medical examination pursuant to Iowa Code 85.39;

5. Whether claimant is entitled to penalty benefits pursuant to Iowa Code section 86.13; 

6. Whether claimant is entitled to an independent medical examination pursuant to Iowa Code section 85.39;

7. Whether claimant is entitled to costs arising from defendant’s denial of the claimant’s request to admit;

8. Whether defendant is entitled to a credit for a prior industrial disability award pursuant to Iowa Code section 85.34(7) and  85.34 (2)(u).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy, after listening to the testimony of the four witnesses at hearing, after judging the credibility of the witnesses, and after reading the evidence, and the post-hearing briefs makes the following findings of fact and conclusions of law:

Claimant had filed prior workers’ compensation claims against Tyson.  Deputy Cramer heard the cases which involved multiple file numbers.  The file numbers were 500353, 5003534, 5003535, 5009908, and 5009909.  The decision was issued on April 14, 2004.  Judicial notice of the previous administrative files was taken by the undersigned.  The deputy noted claimant “speaks and understands some English.”  (Arb., p. 9)  Deputy Cramer discussed claimant’s testimony at his hearing.  The deputy wrote in part:

Claimant testified at the hearing that he continues to work at IBP doing the “monitor trolley mezzanine” job.  That job requires repetitive reaching and grasping, prolonged standing and infrequent bending, lifting ten pounds and pushing/pulling in the production process.  (Ex. N)  Claimant testified that he couldn’t lift his right arm because the right shoulder hurts.  Claimant testified that he earns $10.80 per hour in this job. . . .
(Arb., p. 9)

Both claimant and his daughter testified at the first hearing.  They testified claimant had to curtail hunting, fishing, and the sporting activities he had enjoyed prior to the right shoulder and right arm injuries.  Claimant also testified he had problems sleeping after he sustained the right shoulder injury.  (Arb., p. 9)  Deputy Cramer found claimant had a permanent partial disability to the right arm due to a ganglion cyst.  Claimant was awarded 12.5 weeks of permanent partial disability benefits.  In the decision, Deputy Cramer also awarded a permanent partial disability of 15 percent for a right shoulder injury.  The deputy noted in relevant portion:

. . . . Claimant has not had surgery for the right shoulder injury and his latest diagnosis was tendonitis.  Claimant has returned to work at IBP.  He now works a different production job and was earning $10.80 per hour at the time of the evidentiary hearing.  Several doctors, most notably Dr. Bose and Dr. Blair, have suggested that some of claimant’s limitations may be self-imposed.  Claimant’s only ongoing medical treatment is anti-inflammatory medications. . . . 
(Arb., p. 14)

With respect to the right shoulder injury, Farid Manshadi, M.D., issued permanent restrictions for the right shoulder.  Dr. Manshadi restricted claimant from lifting no more than 20 pounds with the right hand and claimant was to avoid repetitious overhead work with his right upper extremity.  

Claimant is now 43 years old and right hand dominant.  He is a large man who stands 6 feet 3 inches tall.  He weighs approximately 230 pounds.  Claimant is married with two adult children.  One child was a minor on the date of the work injury.  At the time of the hearing, claimant resided in Waterloo.  He speaks and understands some English.  He was born in the former Yugoslavia but immigrated to the United States on April 15, 1998.  Claimant holds a valid Iowa driver’s license.

Claimant commenced employment with Tyson soon after his arrival in Waterloo.  During his tenure there, he worked transferring hogs, performed janitorial work, and monitored the trolley in the trolley room.  The monitoring trolley position is not as physically demanding as other positions within the plant.  Claimant’s job requires him to replace trolleys that fall to the floor and to keep the trolleys from becoming entangled.  Exhibit G is the job analysis for the “Monitor Trolley Mezzanine.”  The lifting required is approximately 9 pounds.  There is infrequent bending but prolonged standing is required.  However, “Team Member may sit periodically if restrictions require.”  (Exhibit G)  Only medium force is required to handle the trolleys.  (Ex. G)  After the injury to the right shoulder, Dr. Manshadi imposed the lifting restriction of 20 pounds and no repetitive overhead activities with the right upper extremity.  Claimant was able to perform his job duties, despite the work restrictions.  

Claimant completed eight years of schooling in Bosnia and then he participated in a two year apprenticeship/vocational training program in which he studied locks and door hinges.  While he lived in Bosnia, claimant performed manual labor, farm work, and he drove a delivery truck in the military for five years.  

Claimant testified that on May 18, 2006, he started his day at 7:10 a.m.  His hands became greasy so he began to descend the stairs to retrieve some towels.  He testified he was holding the hand rails with both hands but his hands were greasy. At the eighth step, claimant’s leg slipped, he fell and hit the step with his trunk and he slid.  

Corey Hoins, claimant’s supervisor, was nearby.  He heard claimant screaming but the supervisor did not witness the fall.  Mr. Hoins ran over to the stairs where he assisted claimant from the bottom step.  Claimant reported he had slipped, fallen and landed on his buttocks and low back.

Claimant was taken to the occupational medical clinic at Sartori Memorial Hospital in Waterloo.  (Exhibit 2, page 1)  The records for that date indicated:

Today while at work was going down some stairs, had his hands on the rails, feet slipped out from under him, fell down striking onto his buttocks and then fell backwards onto his thoracic area and onto the right rib area.  He has a history of a right 9th rib fracture in the past.  Has pain to this rib area and into the thoracic area.  Has some discomfort when he takes a deep breath.

(Ex. 2, p. 1)


David Kirkle, D.O., diagnosed claimant with “Thoracic and right rib contusion.”  (Ex. 2, p. 1)  Claimant was advised to return to the clinic in one week.

Dina Yousef-Zahra, M.D.,  is a radiologist.  She interpreted x-rays of the thoracic spine, the chest and the right rib area.  (Ex. 2, p. 2)  The radiologist interpreted the x-rays to show “No evidence of acute traumatic injury.”  (Ex. 2, p. 2)  


Dr. Kirkle, rechecked claimant on May 25, 2006.  Claimant reported the following to Dr. Kirkle via an interpreter:

He is still tender to palpate to the right lower rib area in the axillary line.  Discomfort with twisting and side bending to same but also notes some pain in the L2-L3 area with forward bending and side bending.  Straight leg raises are negative.  He has no radicular symptoms.  Can stand on heels and toes and squat with no difficulty.  Gait is normal.

(Ex. 2, p. 4)


Dr. Kirkle ordered additional x-rays.  Four views of the lumbar spine were taken.  (Ex. 2, p. 3)  Louis Brittingham, D.O. interpreted the x-rays as:

There is limitation and motion in both flexion and extension but no abnormal gliding of the bodies is observed.

IMPRESSION:  Unremarkable lumbar spine x-ray examination as described with slight limitation in the motion in both flexion and extension.

(Ex. 2, p. 3) 

On May 25, 2006, Dr. Kirkle diagnosed claimant with “Thoracolumbar contusion and right rib contusion.”  (Ex. 2, p. 4)  Again the physician noted no radicular symptoms or gait abnormalities.  (Ex. 2, p. 4)  Claimant was told to return to the clinic in one week.

Dr. Kirkle examined claimant on June 1, 2006.  The physical therapist had notified Dr. Kirkle that claimant’s signs and symptoms were changing.  (Ex 2, p. 5)  The therapist opined there was “symptom over-magnification.”  (Ex. 2, p. 5)  The therapist also noted 4/5 Waddell signs were positive.  (Ex. 2, p. 5)  Dr. Kirkle opined claimant’s symptoms were quite different than the ones he had expressed on earlier occasions.  

Bo T. Headlamp, M.D., examined claimant on June 12, 2006, per a referral from Dr. Kirkle.  Dr. Headlam is an orthopedic surgeon.  He noted “the pain is localized to his lumbar region in the midline.  He also complains of some pain radiating down the posterior aspect of his left lower limb all the way into his toes.”  (Ex. 3, p. 1)  Dr. Headlam assessed claimant’s condition as:

1) Low back pain.

2) Left L4 radiculopathy.

3) Right rib pain with patient reported history of right rib fracture.

(Ex. 3, p. 2)  

Dr. Headlam ordered MRI testing of the lumbar spine.  (Ex. 3, p. 5)  There was a small disc bulge that effaced the thecal sac.  (Ex. 3, p. 5)  Jacqueline C. Hodge, M.D., is a radiologist.  She interpreted the results of the MRI to show “Mild congenital spinal stenosis.”  (Ex. 3, p. 5)

Dr. Headlam ordered physical therapy and Naprosyn.  (Ex. 3, p. 7)  Later, Dr. Headlam recommended an epidural steroid injection.  Tork Harman, M.D., is a pain specialist at the Mercy Medical Center in Cedar Rapids.  Dr. Harman treated claimant for his pain from September 2006 to July of 2007.  Dr. Harman performed a series of injections.  Each injection was a “Lumbar epidural steroid injection under fluoroscopic guidance.”  (Ex. 4, p. 7)  The doctor noted claimant suffered from “degenerative disease of the lumbar spine L5-S1 disk bulge, current low back pain and left lower extremity radicular pain.”  (Ex. 4, p. 7)  

Dr. Harman ordered another MRI.  It indicated “Modest changes in the L4-5 and L5-S1 disk with left lower extremity radiculitis.”  (Ex. 4, p. 9)  There was a “Small radial tear of the annulus at the L4-L5 neural foramina on the right.”  (Ex. 5, p. 1)

Claimant also had MRI testing of the left lower extremity joint.  (Hip)  M. T. Hirleman, M.D., interpreted the results to be “Normal examination of the right and left hips.”  (Ex. 4, p. 10)  In December 2007, Dr. Harman modified slightly the restrictions that had been imposed previously.  Dr. Harman opined claimant should be allowed to walk 40 to 50 feet about once every hour while he was working at his station.  (Ex. 4, p. 11)

A referral to a neurosurgeon was made by Dr. Harman.  Chad D. Abernathy, M.D., examined claimant on January 12, 2007, August 8, 2007, and November 9, 2007.  Dr. Abernathy opined:

Mr. Rasim Islamovic clinically presents with chronic lumbosacral strain and left hip region pain, following a work related injury.  I do not recommend an aggressive neurosurgical stance due to a paucity of clinical and radiographic findings.  I favor further conservative management in this setting.

(Ex. 6, p. 1)


After the examination on November 9, 2007, Dr. Abernathy did not find significant objective findings from a neurosurgical point of view.  Dr. Abernathy did not impose permanent restrictions for claimant’s spinal and hip condition.  The neurosurgeon opined:  

Mr. Islamovic presents today for an impairment rating at the request of his employer, Tyson Foods, Inc.  His neurologic function remains intact and his MRI study does not demonstrate any significant objective findings other than minimal degenerative changes consistent with age.  Due to a lack of objective findings, the patient’s rating is purely based upon subjective symptomatology and I would not consider him to any [sic] functional impairment from a neurosurgical standpoint.  Additionally, I would consider him to be at Maximum Medical Improvement 6 months after his injury, which would have occurred approximately June, 2007.  I will be available for further consultation if so desired in the future.

(Ex. 6, p. 3)


Kevin Eck, an orthopedic surgeon, examined claimant’s left hip and spine.  Dr. Eck recorded in his clinical notes for September 18, 2007:

IMPRESSION:  Back pain of a chronic nature likely myofascial in origin and perhaps relating to some mild underlying spondylosis but without findings on MRI imaging of any significantly advanced pathology and with no predominant disc herniations, no significant stenosis and no obvious neural element impingement.

PLAN:  I do not see any obvious pathology at this time based on imaging studies obtained to date that would benefit from anything I have to offer from a surgical standpoint.  

(Ex. C, p. 2)

Dr. Eck ordered additional MRI studies of both hips and the spine.  The results were essentially normal.  (Ex. C, p. 2)  Physical therapy was ordered.

Dr. Manshadi performed an independent medical examination pursuant to Iowa Code section 85.39.  He was also the physician who performed the independent medical examination for claimant in his prior hearing.  The second independent medical examination was performed on October 29, 2007.  The report for the present case was not issued until December 3, 2007.  Dr. Manshadi is a specialist in physical medicine and rehabilitation.  He diagnosed claimant with “Low back pain with left lower extremity radicular symptoms.”  (Ex. 1, p. 15)  Dr. Manshadi opined claimant had a permanent partial impairment of ten percent under Category III of Chapter 15, specifically page 384, Table 15-3 of the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition.

The evaluating physician restricted claimant as follows:

In regard to any restrictions I recommend for Mr. Islamovic to avoid any activity which requires constant walking, standing or sitting.  He is also to avoid any activity which requires continuous bending or stooping at his waist and he may perform those activities on an occasional basis.

(Ex. 1, p. 15)


The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


There is sufficient evidence to support the conclusion, the May 18, 2006 work injury caused a permanent condition.  Defendant stipulated to the occurrence of the work injury.  Defendant called one of its supervisors, Cory Hoins, to testify about the work injury.  Mr. Hoins did not see how the work injury occurred.  He arrived at the scene of the accident after the fact.  He speculated claimant did not fall all the way down the stairs.  The meat packing company directed the care and treatment claimant received.  

Dr. Manshadi related claimant’s low back condition to the fall he sustained at work.  The specialist in physical medicine and rehabilitation reported on December 3, 2007, “I believe Mr. Islamovic has sustained a back injury from his work injury of May 18, 2006.  There is evidence of a radial tear at L4-L5 on the right neural foramina and a radial tear at L5-S1 centrally.”  (Ex. 1, p. 15)  Dr. Manshadi opined the condition was permanent in nature and the physician provided a permanent impairment rating for claimant’s condition.  Dr. Manshadi also placed claimant under permanent work restrictions.  The work restrictions were modified by Dr. Hirleman who determined claimant should be allowed to walk 40 to 50 feet every hour he is on the job.  While Dr. Abernathy determined there was no permanent impairment from a neurosurgical point of view, he indicated he would defer to the opinions of Dr. Manshadi for an evaluation of permanent impairment.  (Ex. 6, p. 5)  Defendant presented no medical evidence to contradict or challenge the 10 percent impairment rating Dr. Manshadi provided.  It is determined the work injury on May 18, 2006, resulted in a permanent condition to the spine and to the body as a whole.

Since claimant has an impairment to the body as a whole, he has an industrial disability.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Subsequent to the time of the right shoulder injury, claimant had been working pursuant to work restrictions imposed by Dr. Manshadi.  Claimant was to avoid lifting more than 20 pounds with his right arm and he was to refrain from repetitive activities using his right arm.  As a result of claimant’s right shoulder restrictions, he transferred to the position of “Monitor Trolley Mezzanine.”  (Ex. 10)  This was the job claimant was performing when he fell down the steps.  While he was monitoring the trolley mezzanine, claimant was not required to lift more than 10 pounds.  Apparently, claimant was able to perform his job duties until his work injury on May 18, 2006.  

Claimant’s credibility is called into question by defendant.  Originally, claimant complained of thoracic and right rib contusion.  Several days later, the treating doctor indicated claimant was engaging in symptom aggravation and the patient was voicing complaints that were not anatomically consistent.  Only much later in time, did claimant complain of problems with his lumbar spine.  

Because defendant did not believe claimant was credible, the company employed the services of a private investigator to conduct video surveillance of claimant.  (Ex.  I)  The surveillance tape was taken on November 10, 2007.  The videotape depicted claimant working in his yard and moving about freely.  Claimant was seen bending at the waist and twisting without visible difficulties.  This depiction was contrary to the report claimant made to Dr. Manshadi.  

At the hearing, claimant testified he was in constant pain.  During his first hearing, he also testified he was in constant pain.  The situation has not changed since the prior injuries.  Claimant reported he was unable to lift 100 pounds but that was also true after the right shoulder and right arm injuries.  Consequently, Dr. Manshadi had restricted claimant from lifting more than 20 pounds following the shoulder injury.  Claimant testified he “tries to take it easy.”  However, he is able to sweep his driveway and rake leaves at his home.  Pursuant to cross-examination, claimant admitted he is able to bend in order to retrieve small objects from the floor or ground.  He is capable of lifting a planter that weighs two and one-half pounds.  Claimant is able to drive a personal vehicle and to run family errands.

Claimant’s reported inability to bend from the waist and the myriad of complaints he voiced to the evaluating physician do not appear to be accurate given the surveillance video.  Claimant is capable of performing more tasks than he relates to others.  Even Deputy Cramer mentioned the propensity for symptom magnification in the April 14, 2004 arbitration decision.  Claimant’s motivation for exaggerating his condition is unclear to the undersigned. 

Almedina Islamovic is claimant’s 22 year old daughter.  She testified at both of claimant’s hearings.  As in the former hearing, Ms. Islamovic testified her father is unable to fish and hunt and he has trouble sleeping.  According to the daughter, claimant had not been able to engage in sports since he sustained right shoulder and arm injuries.  However, even, the sleep difficulties pre-dated the work injury on May 18, 2006.  Claimant had sleep disturbances following his right shoulder injury on December 27, 2002.
Claimant’s work record in the United States is strong.  He has worked at Tyson for approximately 10 years in a variety of positions.  This is the only employment he has held in this country.  He has few transferable skills outside of the meat packing industry.

Claimant is encouraged by his physicians to work so long as he works within his restrictions.  No physician precluded claimant from gainful employment.  Claimant is not a candidate for surgery.  While claimant is not to engage in constant standing or sitting, he is able to work as a monitor of the trolley mezzanine, so long as he alternates standing, sitting and walking.  According to exhibit ten, periodic sitting is allowed whenever an employee is restricted from prolonged standing.  Since Dr. Manshadi recently restricted claimant from prolonged standing, it is assumed claimant is able to alternate standing and sitting as a trolley monitor.

Claimant testified he informed management he needs a job where he does not walk up and down 46 steps to get to and from his work station.  No physician has ever restricted claimant from climbing stairs.  Nevertheless, claimant desires another position within the plant.  He does not want to climb steps even though he is physically able to climb them.   

There is an additional difficulty for claimant in securing gainful employment.  He has very poor English communication skills.  His inability to communicate in English directly impacts on his employment opportunities.  His ability to compete in the labor market is adversely affected by claimant’s lack of communication skills.  Lovic v. Construction Products, Inc. File no. 5015390 (App. Dec. December 27, 2007).  

When all of the above is considered, it is the determination of the undersigned, claimant has a twenty (20) percent permanent partial disability.  Defendant shall pay unto claimant 100 weeks of permanent partial disability benefits commencing from the stipulated date of May 18, 2006.

The next issue to address is the matter of the correct weekly benefit rate to which claimant is entitled.  Claimant submitted exhibit eight.  The exhibit details how claimant calculated his weekly benefit rate.  Claimant calculated his average weekly wage as $482.79 per week and the weekly benefit at $326.86.  Defendant supplied no evidence to support the rate the employer was proposing.  Therefore, it is the determination of this deputy; claimant’s weekly benefit rate is $326.86 per week.

The third issue for resolution is whether claimant is entitled to the payment of certain medical expenses, including medical mileage pursuant to Iowa Code section 85.27.  Claimant supplied exhibit 19.  Claimant is requesting $713.14 in medical mileage benefits.  Defendant did not supply contradictory evidence.  It is the determination of this deputy, claimant is entitled to medical benefits in the form of medical mileage in the amount of $713.14.

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Defendants' liability for claimant's injury must be established before defendants are obligated to reimburse claimant for independent medical examination.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).

Defendant is liable for the cost of the independent medical examination that Dr. Manshadi conducted.  The cost is $900.00.

Next, is the issue of credit.  Defendant asserts it is entitled to a credit based upon claimant’s prior receipt of benefits for an award in the amount of 15 percent that was based on a right shoulder injury.  Defendant is seeking entitlement to a credit pursuant to Iowa Code section 85.34(7).  

In Main v. Quaker Oats, File no. 5017093 (App. Dec. December 19, 2007), the Iowa Workers’ Compensation Commissioner held that first injuries occurring before September 7, 2004, are not subject to a credit asserted under Iowa Code section 85.34(7).  The first injury in this case occurred on December 27, 2002.  Therefore, defendant is not entitled to a credit for the previous industrial disability award.

The issue of penalty benefits is the fifth issue to discuss.  Claimant is asserting a claim for penalty benefits pursuant to Iowa Code section 86.13.  Claimant maintains defendant’s failure to pay permanent partial disability benefits is unreasonable and there is no probable cause or excuse for defendant’s failure to pay weekly benefits.  

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.


(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

It is the determination of the undersigned; no penalty benefits are assessed in the present case.  It was not unreasonable for defendant to withhold the payment of weekly benefits in the present case.  Firstly, there was claimant’s prior history of symptom magnification.  Then there were numerous medical records where the physicians believed Claimant was exaggerating his symptoms or changing his symptoms.  Thirdly, there were few objective signs to establish a permanent work injury.  Finally, there was the report of Dr. Abernathy.  He indicated that from a neurosurgical point of view, claimant had sustained no permanent impairment to his spine.   Defendant had a reasonable basis to deny the payment of weekly benefits to claimant.  Because there was a reasonable basis for denying claimant’s entitlement to benefits, the claim was “fairly debatable.”  Claimant is not entitled to penalty benefits pursuant to Iowa Code section 86.13.

Claimant is also seeking sanctions against defendant for allegedly violating discovery rules.  Specifically, claimant is asking for sanctions because unspecified e-mail messages were not produced in the course of discovery.  The issue was raised during the hearing when counsel for claimant questioned Ms. Tara Wait, R.N.  Counsel for claimant did not identify specifically what e-mails or the subject matter of the e-mails he was requesting.  At hearing, counsel for claimant requested e-mail messages to or from Corrine Hogan, the in-house claims adjuster for defendant.  Claimant is not entitled to any sanctions based upon this request for sanctions.

Claimant is requesting sanctions for an alleged questioning of claimant’s son outside the presence of claimant’s attorney.  The purported abuse of discovery was based upon allegedly improper contact by a company representative who performed surveillance on behalf of defendant.  There was very little evidence on the matter.  Claimant’s son did not testify at the hearing.  The only evidence offered was that an unknown individual came to claimant’s door with a flyer that had been attached to a “For Sale” sign in the front yard of claimant’s home.  According to claimant’s testimony, his house was for sale at the time.  There was no evidence identifying the person who answered the knock on the door.  There was no evidence of any contact or communication with claimant.  Claimant has failed to demonstrate he is entitled to sanctions.  

Claimant is also requesting costs from defendant because defendant denied two out of four requests for admission during discovery.  For the same reasons as stated with respect to the penalty benefits issue, the request for costs is denied.  Defendant had a reasonable basis for denying the requests for admissions.

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay unto claimant one hundred (100) weeks of permanent partial disability benefits at the stipulated weekly benefit rate of three hundred sixty-six and 86/100 dollars ($366.86) per week and commencing from the injury date, May 18, 2006.

Accrued benefits shall be paid in a lump sum together with interest as allowed by law.

Defendant shall pay unto claimant medical benefits in the form of medical mileage in the amount of seven hundred thirteen and 14/100 dollars ($713.14) pursuant to Iowa Code section 85.27.

Defendant is liable for the nine hundred dollars ($900.00) cost of the independent medical examination Dr. Manshadi conducted pursuant to Iowa Code section 85.39.

Defendant shall pay the following costs:

Filing and Service fees
$   65.00







       4.64


Deposition expenses
$ 457.95

Medical Reports 

Chad Abernathy

$ 125.00


Tork Harman


$ 125.00

            Total             

$ 777.59
Defendants shall file all requisite reports in a timely manner.

Signed and filed this __23rd_____ day of May, 2008.

   ________________________






        MICHELLE A. MCGOVERN
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  COMPENSATION COMMISSIONER

Copies to:

Bob Rush

Attorney at Law

PO Box 637

Cedar Rapids,  IA  52406-0637

Brian L. Yung

Attorney at Law

4280 Sergeant Rd., Ste. 290

Sioux City, IA  51106
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