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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GARY WEAVER,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                         File No. 5002410

EAGLE IRON WORKS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

EMC INSURANCE COMPANIES,
  :



  :


Insurance Carrier,
  :


Defendants.

  :        Head Note Nos.: 1800; 1803;




  :

                 1900; 1902

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration.  Claimant, Gary Weaver, filed his petition with the Division of Workers’ Compensation on January 2, 2002.  He alleged he sustained a work-related injury on November 6, 2000.  Defendants filed their answer on February 8, 2002.  They admitted the occurrence of the work injury on the date alleged.  

The parties indicated they would be ready to try their case on or after January 8, 2003.  The hearing was set and heard on June 5, 2003, at the office of the Iowa workers’ compensation commissioner in Des Moines, Iowa.

Claimant was the sole witness to testify at the proceeding.  The parties offered joint exhibits 1-9 and defendants’ exhibits A-G.  All offered exhibits were admitted as evidence in the contested case.

The undersigned appointed Kristi Miller as the certified shorthand reporter.  She is the official custodian of the records and notes. 

ISSUES

The issues for determination are:

1. Whether the injury claimant sustained on November 6, 2000, caused a permanent disability and if so, the extent of the permanent disability; 

2. The rate to use when calculating claimant’s wage rate since claimant is single with three minor children, who reside with their mother; and

3. Whether apportionment is proper in this case since claimant had a prior work injury involving his spine. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This deputy, after hearing the testimony, having read all the evidence, now makes the following findings of fact and conclusions of law:

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable. Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire & Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.
There is no question claimant has proven he has sustained a permanent injury as a result of the work injury on November 6, 2000.  All medical providers concur.  They only differ with respect to the extent of the permanency.

In 1995, claimant sustained a work-related injury to his back at L4-L5.  William R. Boulden, M.D., performed a discectomy at L4-5 on the right.  (Defendant Exhibit D, page 1)  Dr. Boulden returned claimant to full-duty work on December 26, 1995.  The surgeon recommended claimant not perform work heavier than in the medium category.  Claimant was precluded from lifting more than 60 pounds.

Defendants paid claimant for a ten percent permanent partial disability.  The amount is comparable to 50 weeks of permanency benefits for the 1995 injury.  The evidence demonstrates the amount of paid permanency is equal to $16,607.00.  

Claimant continued to work for defendant-employer in his same position.  He testified he was able to perform his job without much pain and he was back to his normal condition within a year of his surgery.  Claimant testified he did not experience much low back pain in 1996.  In fact, according to claimant, he had few problems with his back until he sustained a second back injury on November 6, 2000.

After claimant sustained the second low back injury, he was told to see one of the company doctors at Concentra Medical Centers.  K. Lakshma Reddy, M.D., diagnosed claimant with:  “Lumbar strain with radiculopathy.  History of disk surgery.”  (Ex. 4, p. 1)  The Concentra physician referred claimant to Dr. Boulden per claimant’s request.  He desired an opinion from Dr. Boulden as to the status of his spine.

Dr. Boulden ordered the standard MRI of the lumbosacral spine.  (Ex. 6, p. 1)  William C. Young, M.D., interpreted the MRI as:

IMPRESSION:  Increased right sided degenerative disc herniation at L4-L5 in this patient who has undergone a right hemilaminectomy at this level in 1995.  There is distortion of both sides of the spinal canal within the lateral recesses and the thecal sac on the right side at L4-L5.  Please correlate for right L5 radiculopathy.

(Ex. 6, p. 2)

Dr. Boulden diagnosed claimant with a “Recurrent herniated disc L4/5 on the right”.  The surgeon, on December 4, 2000, performed a partial discectomy L4/5 on the right.  (Ex. 7, p. 1)

Claimant commenced a vigorous rehabilitation program.  He was compliant with the recommendations offered to him.  Dr. Boulden concurred with the restrictions provided only after claimant completed a valid functional capacity evaluation.  (Ex. 5, p.10)

As of April 5, 2001, Dr. Boulden opined:

[H]e is in a medium classification.  Therefore, I think he can be released back to work with the medium classification restrictions.  Whether this will be allowed at Eagle Iron Works is unknown to me.  He is talking about maybe going back to school, but that will be a decision he will have to make.  Therefore, effective Monday, April 9, 2001, I have released him back to work status based on these restrictions.

He needs to continue working on his exercises, use his back properly and continue with aerobic activities.  He is to follow-up with me if he has any further problems.

In reference to his rating, based on the fact that he has a redo discectomy, I think he has an increased disability rating of 5% of the lumbar spine.

(Ex. 5, p. 9)

Michael J. Dreibelbeis, PT, conducted the functional capacity evaluation at Healthsouth on April 3, 2001.  (Ex. 8, p. 1 and Ex. 8, p. 2)  The results of the test indicated:

Mr. Weaver is able to work at the Medium Physical Demand Level for an 8 hour day according to the Dictionary of Occupational Titles, U.S. Department of Labor, 1991.  His specific acceptable Leg Lift capability was 55.0 lb and Torso Lift capability was 45.0 lb.  

(Ex. 8, p. 1)


Specific restrictions are listed at exhibit 8, page 2, and exhibit 8, page 3.  The restrictions are more severe than the restrictions imposed after the 1995 work injury.  Mr. Dreibelbeis rated claimant as having 14 percent whole body impairment for lumbar spine.  The physical therapist opined the rating was made pursuant to the 4th Edition of the AMA Guides to the Evaluation of Permanent Impairment.  (Ex. 8, p. 1)


Claimant exercised his right to an independent medical examination pursuant to section 85.39 of the Iowa Code.  Karen Kienker, M.D., a specialist in physical medicine, examined and evaluated claimant.  The evaluation lasted approximately two hours in length.  The physician found a causal connection between claimant’s condition and his work injury on November 6, 2000.  (Ex. 9, p. 6)  Dr. Kienker’s opinions were detailed in exhibit 9.  In her report, she diagnosed claimant as having:

1. Chronic right L5 radiculopathy following laminectomy for recurrent disc herniation.

2. Depression secondary to chronic pain.

(Ex. 9, p. 6)


Dr. Kienker restricted claimant to lifting only 30 pounds occasionally, alternating sitting and standing and to avoid repetitive bending, twisting and the use vibratory tools.  (Ex. 9, p. 6)  She advised claimant to use a TENS unit.  (Ex. 9, p. 7)


Claimant returned to work in April of 2001.  He returned to the same job he performed after the first work injury.  Claimant testified he modified the manner in which he performed his duties.  Now he uses a power crane to lift.  He did not regularly use a power crane prior to the second surgery.  Additionally, he also relies upon a forklift truck to handle the work he once performed manually.  Claimant has not needed medical attention for his back since he last saw Dr. Boulden in 2001.


Claimant testified he plans to continue his employment with defendant-employer.  The wages are at the high end of the wage scale for working Iowans.  He earns more money now than he earned in 2000.  At the time of the hearing, claimant was paid $15.46 per hour.  In year 2000, claimant earned $14.29 per hour.  Usually claimant works 40 hours per week.  He is not precluded from working overtime hours, when available.  He is protected by the collective bargaining agreement that is in effect at the plant.  The bid process for jobs is also a subject of the collective bargaining agreement.  Claimant has only received on-the-job training as a production worker.

Claimant has never received a written warning from a member of management.  So long as the plant is in operation, claimant appears to have a secure position.  His seniority number is 32 from the top of the list of workers.   He has not experienced a layoff since 1984.

On one occasion, claimant was told to lift an object that weighed more than the weight provided in his work restrictions.  He was instructed, “Lift or you’re fired!”  He complied with the directive.  Claimant testified the weight he lifted exceeded 60 pounds.  He has been successful in escaping similar lifts in the workplace.

When all of the above is viewed in its entirety, it is the position of the undersigned that claimant has a permanent partial disability in the amount of 30 percent.  Defendants argue they should be able to apportion out the 10 percent permanent partial disability they paid to claimant subsequent to the 1995 back injury.  Such is not the case.  Defendants are responsible for the entire disability.  The rule of law in Iowa is commonly known as the full responsibility rule.

The Iowa Court has adopted the full responsibility rule.  Under that rule, where there are successive work related injuries, the employer liable for the current injury also is liable for the preexisting disability caused by any earlier work related injury if the former disability when combined with the disability caused by the later injury produces a greater overall industrial disability.  Venegas v. IBP, Inc., 638 N.W.2d 699 (Iowa 2002); Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 265 (Iowa 1995); Celotex Corp. v. Auten, 541 N.W.2d 252, 254 (Iowa 1995).  The full responsibility rule does not apply in cases of successive, scheduled member injuries, however.  Floyd v. Quaker Oats, 646 N.W.2d 105 (Iowa 2002).

Prior to the hearing, defendants paid to claimant 25 weeks of permanent partial disability benefits at the weekly benefit rate of $370.86 per week.  The gross weekly wages were $575.99 per week.  Claimant is single.  He has three minor children, who live with their mother.  Claimant and his former spouse have joint custody.  Claimant has regular visitation privileges and he pays child support.  Defendants argue claimant should not be entitled to claim four exemptions when calculating his weekly benefit rate.  The basis for the argument is the ex-spouse claims the children as dependants on her state and federal tax returns.  

The issue of exemption and marital status is addressed in Lawyer and Higgs, Iowa Workers’ Compensation Law and Practice, Third Edition, § 12-2, page 121.  The authors write:

The marital status and number of exemptions are determined as of the date of the injury.  Therefore, children born after the injury are not counted as exemptions in figuring the rate even if they were already conceived at the time of the injury.  Likewise, the fact that a child is no longer a dependent at the time of the hearing does not affect the rate so long as the child was a dependent on the injury date.  If the claimant is divorced after the injury, the rate does not change.  Likewise, a single claimant at the time of the injury is not entitled to a rate increase if his marital status changes.

Significantly, the workers’ compensation commissioner has held that a claimant under a court order to pay child support is entitled to an exemption for his natural children who do not live with him even though he fails to pay child support.  (Citations omitted.)

Id at 121.

The evidence produced at hearing is that claimant pays court ordered child support for all of his children.  His ex-spouse always claims the exemptions on her relevant tax forms.  Since the divorce, claimant has only listed himself as an exemption.  Nevertheless, defendant, for purposes of calculating his weekly benefit rate, is entitled to have his wages calculated as a single person entitled to four exemptions.  Claimant is entitled to a weekly benefit rate of $370.86 per week.  This is the weekly benefit rate the defendants used to calculate the benefits they previously paid to claimant.  

ORDER

Defendants shall pay unto claimant, one hundred fifty (150) weeks of permanent partial disability benefits from April 9, 2001, and continuing until paid in full; all benefits shall be paid at the weekly benefit rate of three hundred seventy and 86/100 dollars ($370.86) per week.

Accrued benefits shall be paid in a lump sum together with interest at the rate allowed by law.

Defendants shall take credit for all benefits previously paid to claimant.

Costs, as allowed by law, are assessed to defendants.

Defendants shall file all reports with this division, as required by law. 

Signed and filed this ____2nd____ day of July, 2003.

   ________________________






        MICHELLE A. MCGOVERN
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  COMPENSATION COMMISSIONER

Copies to:

Mr. Thomas M. Werner

Attorney at Law

3030 Ingersoll Avenue                               

Des Moines, IA 50312

Mr. D. Brian Scieszinski

Attorney at Law

801 Grand Ave., Ste. 3700                           

Des Moines, IA 50309

MAM/smb

