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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

DAVID FUNK,
  :



  :


Claimant,
  :



  :

vs.

  :



  :            File Nos.: 5010803, 5019229
NORTHWEST AIRLINES CORP.,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE CO.,
  :



  :                   Head Note No.: 1803

Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

This is an appeal by, Northwest Airlines Corp., and its insurer, Liberty Mutual Insurance Co., from an arbitration decision filed September 28, 2007.  In this decision the hearing deputy found claimant permanently and totally disabled by his work injuries on October 25, 2003, and October 3, 3005.  

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

Those portions of the proposed agency decision pertaining to issues not raised on appeal are adopted as a part of this appeal decision.  The issues raised on appeal are:

ISSUES ON APPEAL
I. The extent of claimant’s entitlement to permanent disability benefits as a result of work injuries on October 26, 2003 and October 3, 2005; and, 

II.  The extent of defendant’s entitlement to a credit against an award herein pursuant to Iowa Code section 85.34(7)(b) for previous payment of weekly benefits for the injury of October 26, 2003.


STIPULATIONS AT HEARING

In the hearing report submitted at hearing, the parties agreed as follows:

1. On October 26, 2003 and October 3, 2005, claimant received injuries arising out of and in the course of employment with Northwest.

2. Claimant is not seeking additional healing period benefits. 

3. Both injuries were a cause of some degree of permanent industrial disability to the body as a whole.

4. If I award permanent partial disability benefits, they shall begin on April 1, 2004, for the first injury and July 17, 2006, for the second injury.

5. At the time of the alleged injury on October 26, 2003, claimant's gross rate of weekly compensation was $2,779.75.  Also, at that time, he was married and entitled to three exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $1,042.00 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6. At the time of the alleged injury on October 3, 2005, claimant's gross rate of weekly compensation was $3,236.02.  Also, at that time, he was married and entitled to three exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $1,226.00 according to the workers’ compensation commissioner’s published rate booklet for this injury.


7.  
Medical benefits are not in dispute. 

FINDINGS OF FACT

Claimant at the time of the hearing was 48 years old.  He joined the Air Force after he graduated high school and trained as a mechanic.  He was stationed in Omaha, Nebraska.  While he was stationed there he obtained a commercial pilot’s license and the related certifications on his off-duty time.  Upon discharge the claimant was directly commissioned in the Iowa National Guard as a warrant officer.  He attended pilot training to fly helicopters for the US Army.  He also worked as a flight instructor and as a pilot for freight and charters.  (Transcript, pages 7-9)

In 1986, the claimant began working as a commercial jet pilot.  He first worked for two small commercial airlines before beginning employment with Northwest Airlines on February 20, 1987.  The claimant described this as an honor because Northwest pilots were considered the “cream of the crop”.  Moreover, this represented the accomplishment that he had dreamed of his whole life as he had never desired any career other than being a pilot.  (Tr. pp. 9-10)

The claimant has a bachelor’s degree in criminal justice, but this degree was only obtained so that he would be qualified to become a commercial jet pilot as the airlines required pilots to have a bachelor’s degree.  The claimant has never used this degree since he obtained it in 1981. (Tr. p. 11)

The claimant began his employment with Northwest as a 727 second officer or flight engineer.   He also worked as a flight instructor on the 727.  He advanced to flight engineer on the 747 and to first officer on the 757.  In 1996 he became a DC-9 captain and in 2004 a 757 captain.  (Tr. pp.11-13)
Before Northwest filed bankruptcy in 2004, the claimant was earning $220,000 per year.  With his seniority he could have earned more flying other aircraft, but he voluntarily stayed on the DC-9 to have a more flexible schedule for his family.  After 2004 the claimant’s earnings were reduced to $150,000 per year due to the bankruptcy of Northwest.  (Tr. pp. 43-45) However, in May 2004, he began flying the 757 internationally and as evident by the parties’ rate stipulations, he was earning more money at the time of his second work injury in 2005 than he did at the time of the first work injury in 2003 when he was only flying the DC-9.   Claimant testified that if he had remained at Norwest, his earnings today would be in the mid $200,000s and would have been eligible to fly the newest aircraft internationally.   This potentially could have meant earnings in the $300,000 range. (Tr. pp. 45-46)

There are numerous requirements to be a commercial airline pilot, but the requirement that is key in this case is ability to obtain a first class medical certificate.  To obtain this certificate, a pilot must undergo a comprehensive annual medical examination including blood work and an EKG. Without this certificate, the claimant cannot fly.  (Tr. pp. 40-42)

The claimant has a history of injuries to his back and neck and has to be careful in his physical activities (Tr. pp. 24, 86), but until his work injury on October 3, 2005, he was always able to obtain his first class medical certificate without restriction and continue his employment as an airline captain.

On October 23, 2003, the claimant struck his head on the ceiling in the cockpit while he was attempting to stand up.  The claimant developed left arm and hand pain. An MRI was performed which revealed severe disc herniation at C5-6.  The claimant treated for this injury with John C. Mullan, M.D., a neurosurgeon.  Dr. Mullan performed a C5-6 anterior cervical discectomy and fusion.  The damage from the herniation was so extensive that the surgery took more than three times longer than normal.  The claimant followed up with a course of physical therapy and was discharged from therapy on March 25, 2004.  He was evaluated by Thomas A. Carlstrom, M.D., at the insurance carrier’s request.  Dr. Carlstrom opined that the claimant had sustained a 12 percent permanent impairment to the whole person and that claimant had no restrictions.  
Dr. Mullan released the claimant without restrictions on April 1, 2004, and the claimant returned to work as a captain after passing the first class medical certificate physical.  (Tr. pp. 22-27, Joint Exhibit  4 thru 11)

Unfortunately, the claimant sustained a second injury on October 3, 2005, when he struck his head on the jet fuselage because his was only provided a maintenance platform rather than a jetway to enter his aircraft.  The platform was 30 to 36 inches beneath the doorway and he had to pull himself into the aircraft.  The claimant experienced neck pain that was sufficiently severe that he could not finish his flight that day. (Tr. pp. 28-30)  The claimant underwent an MRI which revealed a disc herniation at C6-7. The claimant was treated by Dr. Mullan again.  Dr. Mullan and the claimant were concerned that if the claimant underwent another fusion surgery he would no longer be qualified to be a pilot.  The recommendation was to try a less aggressive form of treatment.  The claimant underwent physical therapy, steroids and injections but nothing brought relief.  The claimant then underwent a microdiscectomy on January 23, 2006. The claimant then developed pain radiating into his left upper extremity, numbness and paresthesia in the thumb and first two fingers of his left hand.  He had similar but milder symptoms on the right side.  Claimant underwent a left carpal tunnel release in May 2006.  (Tr. pp. 27-33, Jt. Ex. 4 thru 6)

As a result of his loss of consciousness and lost range of motion after his two back surgeries following the two injuries, claimant’s first class medical certificate was revoked by FAA doctors.  (Tr. pp. 35-39)  He was told by FAA doctors that he had to be physically fit to handle emergencies.   As he could no longer fly aircraft, claimant retired just short of 20 years from Northwest with a pension of about $8,000 per month or $6,000 per month after taxes. (Tr. p. 48)  Claimant could work for other employers than Northwest and still receive his pension.  Claimant is apparently content with this pension income as he has not been employed in any capacity since leaving Northwest and he has not applied for any employment.  (Tr. p. 78-79)  Claimant is concerned about the future of his pension benefits should Northwest discharge their pension liabilities in bankruptcy as did by other airline companies.  

Despite the loss of his medical certificate, claimant’s treating doctors did not impose specific permanent activity restrictions.  Claimant underwent an independent medical evaluation by John Kuhnlein, D.O.  Dr. Kuhlein opines that the claimant’s combined whole body permanent impairment as a result of the two injuries is 30 percent-25 percent for the October 26, 2003 injury, and 7 percent for the October 3, 2005 injury.  Dr. Kuhnlein recommends restrictions of 40 to 50 pounds occasional lifting from waist to shoulder 20 pounds occasional over the shoulder; avoid highly repetitive or forceful work at or above shoulder height and grip or grasp only occasionally.  (Cl. Ex. 7)  Claimant believes these restrictions are the most descriptive of his disability following his injuries.  

Claimant states that he cannot qualify for a first or second class medical certificate to be a pilot.  This is due in part to his use of Vicodin about 4-5 times a month, and to seeing stars in his left eye.  He said Dr. Mullan told him that this was due to impingement to his nerves by scar tissue from his last back surgery when he turns his neck.  Defendants assert that this is insignificant as it only occurs while lying down in a prone position according to the examination report of Dr. Kuhnlein.  However, claimant stated that this occurs when he turns his head and Dr. Kuhnlein, who was an FAA medical examiner in the past, told him that his alone would disqualify him from being a pilot.  

The human resource director at Northwest testified that the claimant could work as an aircrew training instructor, policy and procedural specialist, or training manager, but admitted that there were no current openings.  Claimant largely rejects the possibility of returning to Northwest as he would have to move and give up his pension to take a job that pays far less than his pilot salary.  He also questions his ability to perform many of the jobs or obtain the jobs as they are held by military retirees who rarely leave Northwest before retirement. (Dep, Troy Stevermer)

Roger Marquardt, is a vocational specialist retained by claimant for purposes of a vocational analysis.  He opines that claimant is unable to perform the physical requirements of his past work due to the work injuries and that claimant is unable to perform all jobs that normally require heavy or greater exertion or full extension, rotation or flexion of the arms, shoulders and neck which accounts for 38 percent of the occupations listed by the US Department of Labor.  In sum, Mr. Marquardt opines that the claimant would have to make an adjustment into a diminished job market paying a much lower wage.  However, he did not find claimant unemployable.  (Cl. Ex. 8)

A vocational consultant hired by the defendants suggested jobs for the claimant given his skills such as immigration enforcement agent, drug program, sales representative, fraud specialist, and various manager positions.  Claimant questions his physical ability to enter law enforcement.  Claimant rejects the rest because of his Vicodin usage, his age, or that the job would be too much of a cut in income from what he earned as an airline pilot.   (Ex. A)

The claimant states that he has trouble sleeping and has not slept through the night in two years.  The claimant has lost range of motion in his neck.  He continues to see stars in his left eye and he still has numbness in his left thumb.

I must give deference to the hearing deputy’s findings of functional loss from the injuries as they are based largely on claimant’s testimony and the deputy’s apparent assessment that claimant was credible.


I find the work injury of October 26, 2003 is a cause of only a 12 percent loss of earning capacity.  While the injury resulted in permanent impairment, the injury did not result in any formal permanent activity restrictions and claimant has able to keep his first class medical certificate and return to his job as an airline pilot without loss of income.   


I find that the work injury of October 3, 2005 is a cause of significant permanent impairment to the whole person.  I find that that this injury resulted in not only the functional loss as described by Dr. Kuhnlein, but the loss of claimant’s lucrative job as an airline captain.  I believe that the treating doctor’s avoided imposition formal restrictions to minimize the impact of the injury upon his pilot’s license.  Clearly the FAA doctors believe claimant is significantly impaired by his injuries, this is why they revoked his certificate.


Contrary to the hearing deputy, I did not find that this injury resulted in a total loss of earning capacity.  All of the vocational experts who provided opinions in this case, felt that claimant was employable, albeit with substantial loss of earnings, even in the professional jobs described by the experts.  While he does use Vicodin for pain a few times a month; experiences eye flashing and trouble sleeping, even claimant admitted at hearing that he was employable, although in jobs with far less status and salary.  (Tr. pp. 41, 51)  Even if he were to earn today $50,000 annually, this would represent almost a $200,000 loss of actual income if he were today flying Northwest’s newer aircraft.  No physician has opined that claimant cannot work.  They have only stated that he cannot work as a pilot.  Claimant is a college graduate with extensive skills in managing his flight crews and passengers.  


Although claimant remains unemployed, this is not evidence of total disability.  He has not shown that he is incapable of full-time light or sedentary work or that such work is not available to him.  Due to his retirement and receipt of pension benefits, he has not searched for suitable full-time work as he is currently comfortable with his pension income.  Therefore, his work related loss of earning capacity is substantially less than total.


From examination of all of the factors of industrial disability, it is found that the work injury of October 3, 2005, was a cause of a 70 percent loss of earning capacity.  

CONCLUSIONS OF LAW

I.
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.   A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).


The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404.408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985)  

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).


Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."   Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity.  However, consideration must also be given to the injured workers’ medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted;  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616, (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


The parties agreed in this case that the work injuries are a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  


Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.   Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.   Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.

A release to return to full duty work by a physician is not always evidence that an injury worker has no permanent functional limitations, especially if that physician has also opined that the worker has permanent impairment under the AMA Guides.  Such a rating means that the worker is limited in the activities of daily living.  Work activity is an activity of daily living.  See AMA Guides to the Evaluation of Permanent Impairment… This agency has seen countless examples where physicians have returned a worker to full duty, even when the evidence is clear that the worker continues to have physical or mental pain and limitations, e.g. the worker in a particular job will not be engaging in a type of activity that would cause problems, or risk further injury; the physician may be reluctant to endanger the workers’ future livelihood, especially if the worker strongly desires a return to work and where the risk of re-injury is low; or, a physician, who has been retained by the employer, has succumbed to pressure by the employer to return an injured worker to work.  Essentially, the impact of a release to full duty must be determined by the facts of each case.


Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995) Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997)

A change or expected change in employee’s actual earnings or earnings potential is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002)


I found that claimant suffered a 12 percent loss of his/her earning capacity as a result of the work injury of October 26, 2003.  Such a finding entitles claimant to 60 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 12 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection.  Claimant has already been paid his entitlement to permanent disability benefits for this injury.


I found that claimant suffered a 70 percent loss of his earning capacity as a result of the work injury of October 3, 2005.  Such a finding entitles claimant to 350 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 70 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

II.
Defendants seek a credit against the award of permanent disability benefits for the October 3, 2005 injury, for the benefits paid for the 2003 injury pursuant to Iowa Code section 85.34(7)(b).  Defendants are not entitled to any credit under that subsection for two reasons.  First, the agency has held that the statute is not applicable unless the prior injury or disability for which credit is sought occurred after September 7, 2004.  Main v. Quaker Oats, File No. 501793 (App., December 19, 2007).   Second, that subsection provides a credit only when claimant’s earnings immediately prior to the 2005 injury are less that the injury in 2003.  The parties stipulated that his gross weekly earnings in 2005 were more than in 2003.

As claimant was viewed as honest in the opinion of the hearing deputy, he shall be awarded costs.

ORDER

The arbitration decision is modified and the following is ordered:

File No. 5010803:

1. Claimant shall take nothing further.

2. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter and the costs of this appeal.

File No. 5019229:

1. Defendants shall pay to claimant 350 weeks of permanent partial disability benefits at the rate of one thousand two hundred twenty-six and 00/100 dollars ($1,226.00) per week from July 17, 2006.
2. Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for benefits previously paid on this claim only.

3. Defendants shall receive credit for previous payments of benefits under a non-occupational group insurance plan, if applicable and appropriate under Iowa Code section 85.38(2), less any tax deductions from those payments.

4. Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

5. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter and the costs of this appeal. 
6. Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.

Signed and filed this 17th day of June, 2008.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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