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STATEMENT OF THE CASE


Candelario A. Jimenez, the claimant, seeks workers’ compensation benefits from defendant, Woodbury County, Iowa, a self-insured employer, as a result of alleged injuries on June 23, 1999, January 7, 2000, March 29, 2001, November 9, 2001, October 17, 2002, and October 25, 2002.  The only original notice and petition filed in this proceeding on June 22, 2001 initially alleged a single June 23, 1999 injury.  An amendment to include in this proceeding the other five alternate injury dates was approved by another deputy on February 7, 2003.  Our agency rule requiring a separate petition for each alleged injury date was amended after January 1, 2003, to allow the inclusion of additional dates of injury in the same petition if they arise from the same occurrence or series of occurrences and the correct date of occurrence are uncertain.  


Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on July 25, 2003.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  


The only exhibits were offered jointly and marked numerically.  Despite the separate numbering of the exhibits, the pages of the entire exhibit package were numbered consecutively.  


The parties agreed to the following matters in written hearing reports submitted at hearing:

1) An employee-employer relationship existed between claimant and Woodbury County at the time of the alleged injuries.

2) On June 23, 1999, November 9, 2000, and October 17, 2002, claimant received injuries arising out of and in the course of employment with Woodbury County.  The county disputes the remaining alleged injuries.

3) Claimant is not seeking additional temporary total or healing period benefits.

4(a) At the time of the alleged injury on June 23, 1999, claimant's gross rate of weekly compensation was $393.00.  Also, at that time, he was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $246.66 according to the workers’ compensation commissioner’s published rate booklet for this injury.

4(b) At the time of the alleged injury on January 7, 2000, claimant's gross rate of weekly compensation was $412.00.  Also, at that time, he was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $255.07 according to the workers’ compensation commissioner’s published rate booklet for this injury.

4(c) At the time of the alleged injury on March 29, 2001, claimant's gross rate of weekly compensation was $412.00.  Also, at that time, he was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $255.07 according to the workers’ compensation commissioner’s published rate booklet for this injury.

4(d) At the time of the alleged injury on November 9, 2001, claimant's gross rate of weekly compensation was $456.00.  Also, at that time, he was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $280.54 according to the workers’ compensation commissioner’s published rate booklet for this injury.

4(e) At the time of the alleged injury on October 17, 2002, claimant's gross rate of weekly compensation was $472.00.  Also, at that time, he was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $294.10 according to the workers’ compensation commissioner’s published rate booklet for this injury.

4(f) At the time of the alleged injury on October 25, 2001, claimant's gross rate of weekly compensation was $472.00.  Also, at that time, he was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $294.10 according to the workers’ compensation commissioner’s published rate booklet for this injury.

5. Medical benefits are not in dispute. 

ISSUES


The parties submitted the following issues for determination in this proceeding:

I. Whether claimant received a traumatic or cumulative trauma injuries as alleged. 


II. Whether the claim is barred by Iowa Code section 85.23 for failure to provide timely notice to the employer. 

III. Whether the claim is barred by Iowa Code section 85.26 for failure to timely file the original notice and petition.  

IV. The extent of claimant's entitlement to weekly temporary total or healing period benefits and permanent disability benefits (including the appropriateness of applying the odd lot doctrine).  

FINDINGS OF FACT


In these findings, I will refer to the claimant by his first name, Candelario, and to the defendant-employer as Woodbury County.


From my observation of his demeanor at hearing including body movements, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Candelario credible.  


Candelario, a U.S. citizen, age 45 years, was born in Mexico and has been in this country since the age of 19.  He testified that he only speaks and understands a little English.  While the hearing was translated, Candelario several times responded directly to the questions bypassing the interpreter.  His supervisor at Woodbury County communicated with Candelario by speaking slowly and Candelario was able to respond to him in English.  Clearly, Candelario has enough understanding of the English language to communicate in broken English to his superiors in the workplace and to understand enough spoken English to take instructions from supervisors in a manual labor setting without an interpreter.  Obviously, an office setting or a work setting where Candelario had to deal with the public or where communication was important would never be suitable for claimant.


Candelario’s work history in this country consists solely of unskilled manual labor.  He began working in a restaurant as a dishwasher and clean up person.  He then moved to sanitation worker at several meat-processing plants over the next 15 years.  For four years before starting at Woodbury County, he was a production worker in a manufacturing plant addition to sanitation worker.


Candelario was hired by Woodbury County as a janitor in the county office buildings in October 1992.  He continued in this job, even after his work injuries until he was terminated in October 2002 for failing to perform assigned duties.  (Exhibit 17-128) Candelario at that time refused to perform certain heavy tasks because of back pain but was fired when his supervisor was told by upper management Candelario had no work restrictions.  


Despite a large number of applications for replacement  employment, Candelario

remains unemployed at the present time.  (Ex. 16)


Since childhood, Candelario has had an atrophic deformity of his left leg and does not know the cause.  This was noted in his pre-employment physical before starting with Woodbury County along with scoliosis from this extremity problem.  However, the physician at that time opined that Candelario was capable of performing the janitor work.  (Ex. 2)  As aptly described by one physician in his case, Candelario, when ambulating, relies on his good right leg and uses his deformed leg as a crutch.


Candelario’s job involved mopping and scrubbing floors; picking up trash bags; pushing garbage carts to central trash receptacles; cleaning bathrooms and vacuuming carpets.  Despite his left leg and scoliosis problems, Candelario testified that he had no problems performing this work or his many years as a janitor before Woodbury County until January 1999.  Indeed, the medical evidence offered in this case does not show anything contrary to this testimony.  His only doctor’s visit prior to 1999 was in 1997 for the purpose of obtaining a handicapped sticker due to his left leg atrophy.  One doctor reported that Candelario had back pain since childhood due to the scoliosis but again his work history and the medical evidence does not show that this prevented work as a custodian prior January 1999.  (Ex. 8)


In January 1999, Candelario slipped and fell on his scrubber machine and developed cervical and low back pain for which he sought treatment.  Woodbury County sent him to the company doctor, Clayton Van Balen, M.D.  The diagnosis was cervical and lumbar contusion.  The doctor’s treatment consisted of restricted duty, medication and physical therapy.  On February 23, 1999, Candelario was released to full duty.   Dr. Van Balen reports that on March 9, 1999, Candelario reported to him no difficulty returning to work but that he continued to have low back pain after heavy lifting.  Candelario returned again on March 17, 2000, complaining of back pain after heavy lifting.  The doctor returned Candelario to restricted duty.  On March 25, 1999, Candelario saw Gregory Hoversten, D.O, an associate of Dr. Van Balen, and reported another instance of low back pain after tripping over some garbage cans and falling on his left side.  Dr. Hoversten felt this was an aggravation of the prior contusion injury but returned Candelario to full duty despite being questioned about that by Joy Caudron, administrative assistant, at Woodbury County.  (Ex. 4)


Candelario returned to Dr. Van Balen on April 12, 1999 with continued low back pain.  He stated to the doctor that although he was returned to full duty, he was getting help in performing his duties.  


None of these prior injuries were pled by Candelario in this proceeding.  None of these resulted in any lost time for work.  Apparently, Candelario was accommodated when restrictions were imposed.


This brings us to the first pled injury date.  On June 24, 1999, Candelario was sent back to Dr. Van Balen when he developed right foot pain after twisting it at work on June 23, 1999.  Candelario testified that he also had back pain after this incident, but this was not mentioned by Dr. Van Balen.  The doctor diagnosed a strain and treated this with light duty and medication.  Candelario saw Dr. Hovensten for this injury on July 1, 1999, who continued restrictions.  On July 6, 1999, Dr. Van Balen took Candelario completely off work as there were no sitting jobs and recommended a cast shoe.  (Ex. 4)  Candelario then was evaluated by William Samuelson, M.D., an orthopedist.  This physician opined that this was a stress fracture in the right foot and continued use of the wooden flat shoe and the sit down only work restriction.  This restriction was continued until November 2000 at which time Candelario reported no further problems.  Dr. Samuelson then ended the restriction and returned him to regular shoes.  (Ex. 6)


On January 7, 2000, Candelario reported experiencing low back pain after lifting heavy trash containers at work and he was again sent to Dr. Van Balen.  The doctor resumed restricted duty to 20 pounds, medication therapy and physical therapy.  This continued until February 7, 2000, when the physical therapist questioned Candelario’s capacity to even lift 20 pounds.  Dr. Van Balen then imposed a temporary work restriction of no lifting over five pounds until a functional capacities evaluation (FCE).  The FCE was done on February 15, 2000.  The medical evidence for some reason does not contain a copy of the FCE report.  (Ex. 4-68)  Also another physician in this case states without contradiction in the record that this FCE found that Candelario was unable to safely lift 10 pounds.  (Ex. 12-111)  


As a result of the FCE, Dr. Van Balen on February 25, 2000 opined that Candelario could no longer perform the position of custodian due to his underlying physical condition associated with the left leg and subsequent scoliosis and that the restrictions are permanent.  As to the work relatedness of the restrictions, Dr. Van Balen states as follows:

[I]t is my opinion that this patient had the basic underlying physical condition and as a result of his duties, the patient developed musculoskeletal pain and as such, exacerbated his basic underlying physical condition.

(Ex. 4-66)


On March 13, 2000, Dr. Van Balen stated that Candelario had reached maximum medical improvement.  He stated that any permanency rating and apportionment should be addressed by an individual trained in that field.



Dr. Van Balen continued to address Candelario’s continued low back pain.  On March 20, 2000, he continued alternate duty and medications.  An MRI then revealed no abnormalities that could be surgically addressed.  Restrictions were continued into April 2000.  Dr. Van Balen’s last visit with Candelario was on June 9, 2000.  At that time, the doctor noted no change in his condition and he was to continue alternate duty, medication and home exercises.  The doctor directed Candelario to follow-up with the company but this was not unlike his past follow-up directives.


On June 26, 2000, at the request of Woodbury County, Candelario was evaluated by Michael Morrison, M.D., an orthopedist.  Dr. Morrison opined as follows:


In the office, I informed him that from the incident of January 29, 1999 as described and March 23, 1999 that these incidents represent temporary strains to his lower back and offered no long term permanent symptomatology or impairment or any restrictions regarding his work activities as a result of those two incidences [sic].  If he’s unable to perform his job duties as a custodian at the present time, this would be based on his atrophied left lower leg and flexion contracture of his knee as the limiting factors in him being unable to perform his job duties.  

In discussing his job duties with him today, he feels that he’s capable of performing those duties despite the incident of January 29, 1999 and March 23, 1999.

(Ex. 7-90)

Dr. Morrison did not discuss any of the other injuries reported by Candelario to Dr. Van Balen including the most recent reported low back injury on January 7, 2000, after heavy lifting at work which precipitated the FCE and Dr. Van Balen’s conclusion that he cannot return to custodial work.


On July 10, 2000, Joy Caudron, administrative assistant, notified Candelario  that in light of Dr. Morrison’s report, he was released to full duty without restrictions and from further medical care by company physicians.  (Ex. 25-168)  I find nothing in Dr. Morrison’s report to suggest Candelario was capable of returning to custodial work.  Given the FCE and Dr. Van Balen’s records, the only reasonable conclusion that can be drawn from Dr. Morrison’s report is that if Candelario has impairment or restrictions making him incapable of custodial work, it was due to his preexisting leg problems, not due to the work injuries he mentioned.  Certainly, the reference in Dr. Morrison’s report to Candelario’s self-assessment that he could perform the work should have little medical impact in light of the FCE and the clear and unambiguous views of the company doctor, Dr. Van Balen.


At any rate, Candelario returned to full duty work and as predicted by Dr. Van Balen and the FCE, Candelario continued to experience back pain and additional back injuries from work activity.  Following another instance of back pain at work, Candelario sought treatment from his own family doctors in March 2001.  Again, not surprisingly, these physicians re-imposed work restrictions and referred Candelario to another orthopedist, Spencer Greendyke M.D.  Dr. Greendyke stated that Candelario has had back pain since childhood due to adjustments he made to accommodate for his left leg problems.  His diagnosis was post-polio syndrome with atrophy of the left lower extremity and low back pain secondary to that condition.  Dr. Greendyke suggested shoe and knee bracing.  (Ex. 8)  


Following another reported back injury on November 9, 2001, Candelario was sent again to the clinic of Dr. Van Balen but treatment for some unknown reason was provided by a physician assistant, David Grote, P.A., rather than Dr. Van Balen.  Grote diagnosed musculoskeletal low back pain and prescribed medication and restricted activity.  These restrictions were continued until November 30, 2001, at which time Candelario was released to return without restrictions.  At no time was there any mention by this assistant of the previous views of Dr. Van Balen from his own clinic that this worker should be on permanent activity restrictions.  


In February and March 2002, Candelario was disciplined by written warnings for failing to perform his job.  (Ex. 22)


On October 21, 2002, Candelario was sent again to physician assistant Grote following another reported back injury after lifting at work.  The physician assistant again returned him to work without restrictions upon a diagnosis of chronic low back pain.  (Ex. 10)


Candelario was then terminated for allegedly not performing assigned work on October 25, 2002 despite complaints to his supervisor at the time that he could not physically perform the work.  The last alleged injury date coincides with his termination date from Woodbury County.


In January 2003, Candelario was evaluated by Thomas Clark, D.O, a board certified neurologist.  In the most detailed and thorough report in evidence by an evaluator in this case setting forth Candelario’s extensive medical history and his findings, Dr. Clark opined that Candelario should be permanently restricted in the manner recommended by Dr. Van Balen and the 2000 FCE.  He further opined that each of the injuries on January 29, 1999, June 23, 1999, February 7, 2000, November 10, 2001, and October 17, 2000, more likely than not, contributed to Candelario’s current condition and the recommended restrictions and that no one event can be identified as the primary cause.  He added that Candelario’s repetitive work exertions over the course of his employment more likely than not was a cause of his current condition and work restrictions.  Although there is no reported injury on February 7, 2000, I find that this was a typographical error by Dr. Clark as he intended to refer to the January 7, 2000 injury, which he discussed earlier in his report.  As to the relation of the back condition to the prior congenital leg problems, Dr. Clark explains his views as follows:

As I indicated in the body of my report, Mr. Jiminez has a congenital problem of his left lower leg that has resulted in an over reliance on the normal right lower limb and has caused inefficiency and imbalance in the use of his spine.  Given these inherent abnormalities, he has been at great risk for such repetitive injuries.  Further, any injury, however mild, may actually worsen the already pre-existing problem as it may increase his over reliance on his normal right lower limb.  Even the injury to the dorsum of the right foot has adversely affected his back because of the pain associated with the abnormal weight bearing of the limb.  In summary, each of the injuries has had a cumulative effect on his ability to function normally and to avoid pain with the activities set forth in his job.

(Ex. 12-116)


In apparent response to the views of Dr. Clark, Dr. Morrison issued the following:


It would be my opinion within a reasonable degree of medical certainty that one could not attribute his lower back symptoms to repetitive over use or repetitive injury to his back from work since the congenital anomaly of his left lower leg has been present since childhood and would be attributable to his daily activities of living and not due to any repetitive over use at work.  Again, this abnormality of his leg is congenital in nature and has existed since childhood.

(Ex. 7-91)


I find that Candelario suffered the aggravation injuries as he claims.  However, the fighting issue is whether any of these or a combination of them, was a cause of any permanency.  Although there is no permanent impairment rating in this case, there are very significant work restrictions as set forth in the 2000 functional capacity evaluation.  These consist of no lifting over 10 pounds.  Such restrictions prohibited a return to his job at Woodbury County as early as February 2000 and all of Candelario’s past employment.  This became rather clear in Candelario’s case when he could no longer successfully return to the job after the last injury of January 7, 2000.


I can find no rational basis for Woodbury County to claim that Candelario has not had these permanent restrictions since February 2000.  There is no medical report in evidence from a licensed physician to back up the release to return to work by Woodbury County’s administrative assistant in July 2000.  The later views of a physician assistant, Grote, after the 2001 and 2002 injuries are certainly outweighed by the views of the company doctor, Van Balen and the functional capacity evaluation.  Again, Dr. Morrison in June 2000 did not say that Candelario had no disability.  He only stated that if he did, it was not the result of the work injuries he mentioned.


I further find that the repetitive, cumulative traumas Candelario experienced between January 1999 and January 2000, as evidenced by the reported injuries during that period of time, was a significant and substantial contributing cause to Candelario’s current back problems and the permanent restrictions described above.  While the prior leg and scoliosis problems also contributed to this injury, the work worsened this condition to the point that he could no longer work in the occupation for which he is best suited.  I further find that this injury was to the back and consequently the disability extends into the body as a whole.  


The most appropriate date of injury for this cumulative trauma is the pled date of January 7, 2000.  This is the date the injury manifested itself.  After this event, Candelario was permanently medically disqualified from his job at Woodbury County and to any return to manual labor as a result of the FCE and the views of the company doctor, Dr. Van Balen.   


The above findings are based upon the views of Drs. Clark and Van Balen.  As he did not discuss the role Candelario’s work and work injuries may have played in this scenario, I did not get much out of the report from Dr. Greendyke.  I rejected the views of Dr. Morrison for several reasons.  First, if the injuries after 1999 had nothing to do with his current disability, why was Candelario able to perform his job at Woodbury County and his past heavy janitorial work for other employers for over 20 years prior to 1999 without any recorded complaint, injury or medical treatment for pain.  Second, Dr. Morrison appears to suggest that the physical activity at work which caused pain and the disability must be more than the activities of daily living to be compensable.  As will be explained later in this decision, this is not the law of workers’ compensation in this or any other state in this country.  Given the brevity of his reports, I am unclear as to the extent of Dr. Morrison’s knowledge of Candelario’s history.  At no time, does he mention any complaints after March 1999. 


Although Dr. Clark suggests additional treatment pursuits, he still opines that the restrictions are permanent as does Dr. Van Balen.  Therefore, I find that Candelario’s resulting disability is permanent.


Candelario is 45 years of age.  He has no formal schooling.  He has very limited ability to read and write in English or in Spanish.  He has limited ability to speak and understand the English language.  Although Candelario had a significant congenital defect since childhood which made him susceptible to the injuries he suffered, his health was otherwise good.  Prior to his cumulative trauma herein, he was able to fully perform physical tasks involving heavy lifting; repetitive lifting, bending, twisting and stooping; and, prolonged standing and sitting.  Due to his physical limitations and an inability to lift or carry even 10 pounds, he is unable to return to the work for which he is best suited given his limited education and work experience.  


Candelario has made a reasonable attempt to find suitable employment since leaving Woodbury County.  (Ex. 16)  In response, Woodbury County retained David Utley, a vocational consultant, to perform an employability assessment.  (Ex. 22)  The first problem I have with the views of Mr. Utley is that although he concludes from a vocational perspective that Candelario’s work restrictions place him at a marked disadvantage for being employable.  He concludes that this is attributable to his congenital leg problems, not due to any work injury.  That is a medical opinion by a person who has not been shown to possess sufficient medical training or knowledge to make such an opinion.  He then goes on to conclude that Candelario is capable of performing various sedentary jobs in the Sioux City area.  Utley does not explain how he arrived at this conclusion and does not document his findings.  Finally, not once did Utley identify one employer in the Sioux City area that would be willing to hire Candelario with his 10-pound lift or carry restriction.  I do no find that this is sufficient evidence of availability of suitable work after a showing of a reasonable but unsuccessful attempt by the injured worker to find suitable work.  A life-long family friend who owns and operates his own business testified even he would not hire Candelario due to his physical problems.


Consequently, I find that Candelario is an odd-lot or a worker who possesses limited skills and is incapable of obtaining employment in any well-known branch of the labor market.  The services that Candelario can perform are now so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.


From examination of all of the factors of industrial disability, it is found that the work injury of January 7, 2000, was a cause of a total or 100 percent loss of earning capacity.  The fact that Candelario has limited English skills played no part in this finding.


Concerning the two affirmative defenses of lack of notice and an untimely petition, I find that according to the first report of injury, Woodbury County had notice of the injury well within 90 days of its occurrence.  The petition in this case was filed well within two years from the injury date and will within the three years from the payment of weekly benefits.


Claimant suggests that there was a conspiracy to terminate Candelario for the purpose of avoiding the payment of benefits in this case.  The elected county auditor, the brother of Candelario’s attorney, testified that he overheard a conversation at lunch between the Human Resources director and some other county officials in which they discussed the potential liability presented by Candelario and that the termination had to be well documented.  The auditor concluded from this conversation that Candelario’s job was in jeopardy.  This apparently occurred before Candelario was terminated.  Such a conspiracy was not shown by this limited hearsay evidence, however, if this conspiracy was going on, such could explain some of the actions of Woodbury County officials in this case following Candelario’s last visit with the Dr. Van Balen, the company doctor.  At any rate, the testimony of the auditor played no part in my finding of permanent total disability in this case.

CONCLUSIONS OF LAW


Claimant has the burden of proving by a preponderance of the evidence that claimant received an injury arising out of and in the course of employment. The words "out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time and place and circumstances of the injury. See generally, Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 1979); Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 63 (1955).  An employer takes an employee subject to any active or dormant health impairments. A work connected injury that more than slightly aggravates the condition is considered to be a personal injury.  Ziegler v. United States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591 (1961) and cases cited therein.


It is not necessary that claimant prove his disability results from a sudden unexpected traumatic event.  It is sufficient to show that the disability developed gradually or progressively from work activity over a period of time. McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985). The Iowa Supreme Court has also held that the date of injury in gradual or cumulative injury cases is the time at which the “disability manifests itself” or “the date on which both the fact of the injury and the causal relationship of the injury to the claimant’s employment would have become plainly apparent to a reasonable person.”  Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824, 829 (Iowa 1992).  In McKeever the proper injury date coincided with the time claimant was finally compelled to leave his job and receive medical treatment.  In Tasler, the correct injury date was the date a meat processing plant closed.  For cumulative injury cases, the commissioner is given wide latitude and is entitled to consider as an injury date a multitude of factors such as absence from work because of inability to perform, the point at which medical care is received, or others, none of which is necessarily dispositive. Such dates of injury are then used to determine rate and the timeliness of claimant's claim under Iowa Code section 85.26 and notice under Iowa Code section 85.23.  


The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)


The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


Furthermore, if the available expert testimony is insufficient alone to support a finding of causal connection, such testimony may be coupled with non-expert testimony to show causation and be sufficient to sustain an award.  Giere v. Aase Haugen Homes, Inc., 259 Iowa 1065, 146 N.W.2d 911, 915 (1966). Such evidence does not, however, compel an award as a matter of law.  Anderson v. Oscar Mayer & Co., 217 N.W.2d 531, 536 (1974).  To establish compensability, the injury need only be a significant factor, not be the only factor causing the claimed disability.  Blacksmith v. All-American, Inc., 290 N.W.2d 348, 354 (Iowa 1980).  


The defense in this case appears to adopt a causation standard that is foreign to this state.  The suggestion as apparently adopted by Dr. Morrison is that work activity which worsens a pre-existing condition must be more than the activities of daily living.  Employers in this state take the employee as is subject to any active or dormant health impairment.  The injury is compensable even if it might not have happened at all but for the peculiar pre-existing condition.  Any pre-existing condition that is aggravated, accelerated or lighted up by employment activity is deemed a personal injury under the compensation acts.  Lawyer & Higgs, Iowa Workers’ Compensation-Law and Practice, section 4.2 and cases cited therein.


In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that he suffered a cumulative injury on January 7, 2000 arising out of and in the course of employment with Woodbury County.  Again, as stated before, the date chosen was the most appropriate manifestation date as it was not until after that injury that claimant became medically incapable of returning to janitorial type of employment on a permanent basis.


Defendant asserts two affirmative defenses, lack of notice within 90 days pursuant to Iowa Code section 85.23 and failure to file the petition with this agency within two years of the injury or within three years of the payment of weekly benefits.  I found neither defense valid for the injury found in this case of January 7, 2000.


The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods. If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability. "Loss of use" of a member is equivalent to "loss" of the member.   Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 746 (1921). A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961). Pursuant to Iowa Code section 85.34(2)(u), the commissioner may equitably prorate compensation payable in those cases where the functional loss is less than 100 percent.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).


On the other hand, if it is found that the work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the Code section, the disability is considered an unscheduled disability to the body as a whole and compensated under Code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v.  Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear 332 N.W.2d 886, 997 (1983). Unlike scheduled member disabilities, the extent of unscheduled or industrial disability is determined by assessing the loss of earning capacity resulting from the work injury.  Diederich v. Tri-City R. Co., 219 Iowa 587, 593, 258 N.W. 899 (1935). A physical impairment or restriction on work activity may or may not result in a loss of earning capacity.


I found in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use. Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  The extent of any loss of earning capacity is determined by examining criteria which include an employee’s work experiences, age, educational level, qualifications, experiences, and the extent to which the injury prevents the employee from engaging in work to which he is fitted.  Simbro v. DeLong’s Sportswear, 332 N.W.2d 886, 887 (Iowa 1983).


Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury. Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997). Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.

An "odd-lot" employee is a worker who cannot find employment in any well known branch of the labor market.  In Iowa, there is no  presumption that suitable work is available to odd-lot employees.  An injured worker who establishes by substantial evidence that he is not employable in the competitive labor market, after exhibiting a reasonable effort to secure suitable employment, is entitled to a finding of permanent total disability in absence of a showing by the employer that suitable work is available.  Guyton v Irving Jensen Co., 373 N.W. 2d 101,106 (Iowa 1985).   


In the case sub judice, claimant provided substantial evidence of un-employability.  Claimant continued to work after being rendered incapable of performing the job after the January 7, 2000 injury only because his employer chose to ignore his disability and then discipline him for not performing his work, despite complaints that he cannot physically do so.


I found that claimant suffered a 100 percent or total loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to permanent total disability benefits as a matter of law under Iowa Code section 85.34(3), which constitutes weekly benefits for an indefinite time into the future during the period of his disability.  Such benefits, last a lifetime absent a significant change in his condition.  

ORDER

1. Defendant shall pay to claimant permanent total disability benefits at the stipulated rate of two hundred, fifty-five and 07/100 dollars ($255.07) per week from his last day of work on August 25, 2002.

2. Defendant shall pay accrued weekly benefits in a lump sum.  

3. Defendant shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

4. Defendant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

5. Defendant shall file reports on the payment of this award with this agency pursuant to administrative rule 876 IAC 3.1.

Signed and filed this _____12TH______ day of September, 2003.

   ________________________







  LARRY P. WALSHIRE






                       DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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