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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

DWAYNE LEFFLER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5012504

ORFS OTTUMWA REGIONAL
  :

CORRECTIONAL FACILITY,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

STATE OF IOWA,
  :



  :


Insurance Carrier,
  :



  :

and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :                

Defendants.
  :

___________________________________________________________________


This is an appeal by claimant, Dwayne Leffler, from an arbitration decision filed September 21, 2005.  In this decision, the hearing deputy denied Second Injury Fund benefits to claimant on the ground that he failed to show a qualifying first loss.


The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.


Those portions of the proposed agency decision pertaining to issues not raised on appeal are adopted as a part of this appeal decision.  The issues raised on appeal are:

ISSUES ON APPEAL

I.  Whether the deputy erred in concluding that claimant failed to show a first qualifying loss for Second Injury Fund benefits.

II. The extent of claimant’s entitlement to benefits from the Second Injury Fund.


STIPULATIONS AT HEARING 


In the hearing report submitted at hearing, the parties agreed as follows:

1.  On December 12, 2003, claimant received an injury arising out of and in the course of employment with Ottumwa Regional Correctional Facility and on April 16, 2002, claimant suffered another injury.
2.  The injury of December 12, 2003 is a cause of a scheduled member permanent disability to the left leg.
3.   At the time of the alleged injury, claimant's gross rate of weekly compensation was $566.48.  Also, at that time, he was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is calculated to be $377.62 which was 66 2/3 of the statewide average wage according to the Commissioner’s published rate booklet for the year of injury.


FINDINGS OF FACT

Claimant was 34 years old at the time of hearing.  (Transcript, page 29)  He is single and has three children.  (Tr., p. 32)  He attended high school, dropping out midway through his senior year.  (Tr., p. 28)  He testified that he was an average student.  He has not earned a G.E.D., but has started on that goal.  (Tr., p. 28)

Claimant’s employment history includes work in food service, as a gas station attendant, and in construction.  (Tr., p. 29)  His highest wages were as a construction worker when he earned $8.00 to $10.00 per hour.  (Tr., p. 30) 

In November 2003, claimant was incarcerated at the Ottumwa Regional Correctional Facility – a guarded halfway house facility.  (Tr., p. 37)  Claimant was on a work release program working at the Ottumwa landfill.  (Tr., p. 38)  While working at the landfill on December 6, 2003, he slipped and fell twisting his left knee – sustaining an injury.  (Tr., p. 42)

Claimant first sought medical attention with Lynette Isles, M.D., on December 10, 2003.  (Exhibit 1, page 1)  Physical findings of the left knee demonstrated medial swelling, tenderness to palpation, slight erythema, and crepitance, and pain with bending.  X-rays which were taken were negative.  (Ex. 10)  Dr. Isles diagnosed severe knee strain and injected claimant’s knee with DepoMedrol.  He was instructed to use ice, heat, and prescribed Bextra.  Dr. Isles doubted a meniscal tear had occurred.  (Ex. 1, p. 1)  At a follow-up visit on December 15, claimant had continued knee pain.  Dr. Isles questioned internal derangement of the left knee and made an orthopaedic referral.  (Ex. 1, p. 2)

On December 16, 2003, claimant saw John P. Albright, M.D. at the orthopaedic clinic at the University of Iowa Hospital and Clinics.  (Ex. 8, p. 1)  Dr. Albright found symptoms suggestive of an MCL sprain as well as a possible medial meniscal tear.  (Ex. 8, p. 3)  Physical therapy was commenced to regain range of motion.  Dr. Albright ordered an MRI for further evaluation.  Claimant was to avoid excessive bending, squatting, kneeling or twisting activities and he was given a prescription for Ibuprofen, 800 mg.

During follow-up on December 22, 2003, Dr. Albright found on review of the MRI evidence of a posterior horn medial meniscus tear.  (Ex. 8, p. 4)  His impression was of a left medial meniscus tear.  Claimant was continued in physical therapy and scheduled for a left knee scope.  (Ex. 8, p. 4)  Dr. Albright performed a left knee arthroscopic partial medial meniscectomy on February 6, 2004.  (Ex. 8, p. 11)  Claimant was continued on physical therapy for range of motion exercises and isometric strengthening of his quadriceps and hamstrings.  Claimant was to weight- bear as tolerated while wearing a knee brace.  (Ex. 8, p. 8)  The physical therapy discharge summary of March 25, 2004 notes claimant’s functional status was appropriate for returning to duties at work (concrete and construction).  (Ex. 7, p. 3)  Claimant confirmed that the physical therapists released him to heavy type of work and that he has been able to perform that heavy work, albeit with pain.  (Tr., p. 62)  Further, claimant testified that he performs heavy weight lifting – apparently for exercise or recreation.  (Tr., p. 63)

On December 27, 2004, Dr. Albright provided his opinions to defendants’ counsel.  Dr. Albright found claimant had a two percent permanent impairment to his left lower extremity based upon the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, as a result of his partial meniscectomy.  (Ex. 5, p. 1)  Dr. Albright found claimant to be at maximum medical improvement on February 19, 2004.  Dr. Albright’s letter does not contain an opinion regarding permanent restrictions due to this injury.

At the request of claimant’s counsel, Jacqueline M. Stoken, D.O. performed an independent medical examination of claimant on May 2, 2005.  Using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, Dr. Stoken found claimant had a two percent permanent impairment to the lower extremity for the partial meniscectomy of the left knee.  (Ex. 3, p. 5)  She further found the injury was caused by his work at the landfill on December 6, 2003.  Dr. Stoken suggested reasonable restrictions of avoidance of prolonged stooping and crawling.  She opined that claimant may develop more osteoarthritis of his left knee from usage over the years.  Dr. Stoken found claimant to be at MMI on March 25, 2004.  (Ex. 3, p. 5)

Claimant testified that he similarly injured his right knee in 2002 after kicking a board.  (Tr., pp. 27, 65)  The treating orthopedic surgeon for his initial injury was also Dr. Albright.  Dr. Albright also performed a repair of both a medial and a lateral meniscectomy.  (Ex. 4, p. 5)  As with the second injury, Dr. Albright did not impose permanent restrictions upon the completion of his treatment of claimant’s right knee.   Although Dr. Albright did not provide an opinion that claimant suffered any permanent impairment under the AMA Guides, there is no record that he was asked to do so as claimant had not made any claim seeking compensation or damages for this injury – claimant did not know that he could or should have made such a claim.  (Exs. 1, 2, and 4; Tr., p. 66)  

As a part of her independent medical examination Dr. Stoken found claimant had a ten percent permanent impairment to the right lower extremity as a result of a knee injury in 2002.  (Ex. 3, p. 5)  The higher rating is due to the fact that this initial injury involved both a medial tear and a lateral tear of the meniscus, not just a single medial tear as occurred in the 2004 injury.  (Ex. 3, p. 5)  


Claimant testified that he had no physician imposed restrictions after his recovery from the right knee surgery and he was able to continue in laborer type of employment positions.  (Tr., pp. 28, 34)  Claimant acknowledged that periods of unemployment after the surgery in June 2002 were not related to his right knee injury.  However, he testified that although he did not have too many problems with his right knee, it would ache when it became cold and it would cramp up after 30 seconds of squatting, kneeling, or bending.  He consequently modified his work activity accordingly.  (Tr., pp. 33-34)  This testimony is uncontroverted in the record.

Claimant does not have a valid driver’s license.  The license was revoked due to too many speeding tickets in one year.  (Tr., p. 75)  Claimant’s inability to drive does impact the universe of jobs available to him.  

I conclude that the work injury of December 6, 2003 is a cause of a 2 percent permanent functional impairment and permanent partial disability to the left leg. This conclusion is based upon the uncontroverted views of Drs. Albright and Stoken.


I find that the prior injury of April 16, 2002 is a cause of a 10 percent permanent functional impairment and a permanent partial disability to the right leg.  This is based upon the uncontroverted testimony of claimant and the uncontroverted opinion of Dr. Stoken.  Dr. Albright did not imposed restrictions for the right knee following his surgical correction.  However, he likewise did not impose any for the left knee, but still gave a permanent functional impairment rating.  It is also relevant that the right knee injury was a more extensive injury as it involved more than one tear.  While Dr. Albright did not provide an impairment rating for the right knee, I do not find this to mean that he did not believe claimant sustained no impairment.  Rather, I find that there was simply no reason for Dr. Albright to provide such a medical opinion as claimant had no pending claim for benefits.

CONCLUSIONS OF LAW

Claimant seeks additional disability benefits from the Second Injury Fund under Iowa Code sections 85.63 through 85.69.  This fund was created to compensate an injured worker for a permanent industrial disability resulting from the combined effect of two separate injuries to a scheduled member.  The purpose of such a scheme of compensation was to encourage employers to hire or retain handicapped workers.  See, Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978).  There are three requirements under the statute to invoke Second Injury Fund liability.  First, there must be a permanent loss or loss of use of one hand, arm, foot, leg, or eye.  Second, there must be a permanent loss or loss of use of another such member or organ through a compensable subsequent injury.  Third, there must be permanent industrial disability to the body as a whole arising from both the first and second injuries which is greater in terms of relative weeks of compensation than the sum of the scheduled allowances for those injuries.  If there is greater industrial disability due to the combined effects of the prior loss and the secondary loss than equals the value of the prior and secondary losses combined, then the fund will be charged with the difference.  Id.
The Iowa Supreme Court has ruled that to invoke Second Injury Fund liability, both the first and second injuries must be scheduled member injuries.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995). 

I find that presiding deputy commissioner erred in concluding that the first injury was not a cause of permanent impairment.  The testimony of the claimant and the opinion of Dr. Stoken causally relating permanent impairment were uncontroverted.  The deputy failed to explain why Dr. Stoken’s opinions were not supported in the record as this was a rating for a more extensive injury.  Although Dr. Albright did not provide restrictions for the first injury, he found impairment despite no restrictions for the second injury after doing a less extensive surgical procedure on the left knee.


The presiding deputy also based her decision, in part, on the fact that his right leg problems did not adversely impact claimant’s employment.  The issue of whether or not the first injury must, by itself, adversely impact employment or produce some degree of industrial disability to invoke Fund liability was put to rest several years ago.  It is the cumulative effect of the scheduled injuries resulting in industrial disability to the body as a whole – rather than the injuries considered in isolation – that triggers the Fund’s proportional liability.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467, 470 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 355, 356 (Iowa 1989).  In Braden, that claimant had actually returned to the same job after the first injury and was performing this job at the time of the second injury.  Id. at 468.  As in Braden, claimant in this case testified only that his knee continued to be symptomatic after completing his treatment following his first injury. 

Therefore, claimant suffered qualifying injuries for Iowa Second Injury Fund benefits pursuant to Iowa Code section 85.63.
I conclude that claimant has suffered a 10 percent loss of his earning capacity as a result of the combined impact of both the first loss to the right lower extremity and the second loss to the left lower extremity.  Claimant has permanent work restrictions that impact his ability to perform work in the competitive labor market.  However, his restrictions are not overly restrictive and this is illustrated by claimant’s return to heavy work following the termination of his healing period.  The finding of a 10 percent loss of claimant’s earning capacity entitles claimant to 50 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 10 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection.  However, the Second Injury Fund is entitled to a credit against this entitlement for the compensable value of the first and second loses. The compensable value of the first injury is 22 weeks pursuant to Iowa Code section 85.34(2)(o).  The compensable value of the second injury is 4.4 weeks pursuant to Iowa Code section 85.34(2)(o).  Combining these values, the Second Injury Fund is entitled to a credit of 26.4 weeks against the 50 weeks. Therefore, the Fund’s liability is 23.6 weeks.
ORDER

IT IS THEREFORE ORDERED THAT the arbitration decision is REVERSED and the following is ordered:


1.  Defendant, Second Injury Fund of Iowa, shall pay claimant twenty-three point six (23.6) weeks of permanent partial disability at the weekly rate of three hundred seventy-seven and 62/100 dollars ($377.62) commencing on April 24, 2004.  


2.  The Second Injury Fund shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

3.   The Second Injury Fund shall pay the costs of this action, including the cost of preparation of the hearing transcript.

Signed and filed this 28th  day of August, 2006.

     



                          ________________________________



                                             
 CHRISTOPHER J. GODFREY
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