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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________
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  :



  :
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vs.

  :



  :        File No. 5015879

SIOUX CITY BRICK & TILE,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

ST. PAUL FIRE & MARINE 
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS:  1803; 2503; 4000.2


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Alfredo Contreras filed a petition in arbitration seeking workers’ compensation benefits from Sioux City Brick & Tile, defendant employer, and St. Paul Fire & Marine Insurance Company, defendant insurance carrier, on account of an injury, which arose out of and in the course of his employment on February 12, 2005.  This matter was heard by and fully submitted to deputy workers’ compensation commissioner Vicki L. Seeck on June 6, 2006 in Des Moines, Iowa.  The record consists of claimant’s exhibits 1-8 and 10-12; defendants’ exhibits A-G; the testimony of Alfredo Contreras; the testimony of Danny Vanderlinden; the testimony of Scott Mailey; the testimony of William Hensley; and the testimony of Susan McBroom.  The hearing was translated in Spanish by Margarita Savala.  It was necessary to re-mark the pages contained in claimant’s exhibit 10, which is the deposition of Thaddeus Ray, D.O.  This is due to the fact that the deposition had exhibits appended to it.  Claimant’s exhibit C consists of pages 1-89.

ISSUES

The parties submitted the following issues for determination: 

1. The extent of claimant’s permanent partial disability; 

2. The commencement date for payment of permanent partial disability benefits; 

3. Whether the claimant is entitled to any section 85.27 medical expenses; and

4. Whether the claimant is entitled to any penalty benefits pursuant to Iowa Code section 86.13; 

There is no claim for temporary total disability or healing period benefits.  The parties stipulated that the claimant’s gross earnings were $634.00 per week and that the claimant was single with five exemptions.  The claimant’s rate is $418.61.  Prior to the hearing, the claimant was paid both healing period and permanent partial disability benefits for a total of 30 weeks at a rate of $425.84 and the parties stipulated that the defendants would be entitled to a credit for the overpayment should any further award be made for permanent partial disability benefits.  

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witnesses and having considered all of the evidence in the record, makes the following findings of fact: 

The claimant is 35 years old and was born on June 30, 1970.  (Claimant’s Exhibit 2, p. 1) 

The claimant testified that he is presently employed by United Brick & Tile Company, which was also called Sioux City Brick & Tile Company.  On February 12, 2005, he felt something in his back.  His job involved lifting railings from the floor, which he said were like railroad ties, only a little smaller.  He said he cannot give an estimate on the weight of these railings, but they are quite heavy.  He continued to work on Saturday and Sunday, but by Monday he could not stand the pain. 

He was having pain going down his leg and he was sent to the doctor by his employer.  He was told that he had a herniated disc on the left side.  The doctor took him off work.  He was on light duty for a period of time, but he does not remember how long.  He then went back to his maintenance job.  Other employees now help him when he needs to do heavy lifting.  He is still able to change motors and bearings.  He will struggle if he has to bend down.  He will feel pain in his back and down his leg.  In general he will be more tired at the end of the day and have more pain.  He is not to twist too quickly and not to lift over 30 pounds.  He needs to keep his work between his knees and his shoulders. 

The claimant completed the ninth grade in Mexico.  He then began preparatory school and attended for approximately one to one and one half years.  He speaks and reads very little English.  

While he was still living in Mexico, he worked for McDonalds and Frito-Lay.  He then obtained a work permit and was in California for approximately two weeks picking vegetables.  He then moved to Iowa and worked for IBP as a ham boner.  He also did a laborer’s job for a construction company in Grimes, Iowa, and then started to work for Sioux City Brick & Tile in August of 2004.  He is still working for the employer and earns $11.78 per hour.  

His major worry at this time is whether he is doing further damage to his body and whether he will be able to continue to do his job.  No physician has recommended surgery.  He presently takes prescription medication.  This medication will calm down his pain, but it does not get rid of it.  He has been offered an injection in his back, but he is a little scared of having that done.  

He has not discussed other jobs with the employer with either his supervisor or with anyone in human resources.  He does not feel he could find another job given the state he is in.  

On cross-examination the claimant was asked whether he has taken any classes to learn English.  He admitted that he still needs an interpreter after having been in the United States since 1999.  He said did try to take a two-week class but he did not complete the class.  He was then asked about his deposition testimony where he said he had not taken any classes.

He started as a mechanic for the employer and is presently working as a mechanic.  He thinks there are 10 or 12 mechanics beside himself.  Everyone has his or her own responsibilities, but everyone tries to help out.  

On redirect examination, the claimant said that when he was asked about whether he had taken any English classes, he thought the question referred to whether he had completed any classes.  He has not completed any classes.  He was able to get his jobs in the United States without needing to speak English.  

Danny Vanderlinden testified on behalf of the claimant.  He and the claimant work together in the maintenance department.  He is the electrician.  According to Vanderlinden, the work is “pretty tough.”  There are motors and sheets of steel that need to be lifted and some of the “places we get into are difficult.”  It is necessary to crawl under machinery and occasionally lift from the floor.  All employees in the maintenance department work together.  

He knows that the claimant got hurt.  He has observed the claimant in pain.  Sometimes the pain is so severe that the claimant cannot sit down when he is on break.  He said that the claimant requires more help now and he believes that the claimant is in a restricted job.  He personally does not believe that the claimant can continue in his job and cannot think of any other job that the claimant can do.  

Vanderlinden testified that the claimant “speaks pretty good English” but he gets confused when big words are used or when someone speaks too fast.  He also testified that the claimant reads manuals that are used by the employer but he does not know if the claimant understands what he reads.  

On cross-examination, Vanderlinden said that the claimant is the only person assigned to the mill room.  His job, both before and after the injury, was to keep the mill room running.  Vanderlinden said that the claimant is doing the mechanic’s job in the mill room, but that he needs more help.  This is not at all a problem for the witness. 

The medical records show that the claimant had a physical on September 8, 2004.  (Cl. Ex 2, p. 1)  The physician’s assistant who performed the examination concluded that the claimant should be able to perform the normal physical duties outlined in the job description with low/normal risk for injury.  (CL. Ex. 2, p. 2) 

On February 15, 2005, the claimant was seen by Andria Head, PA-C, and reported to her that he had been at work on Saturday and while bending and twisting to lift a portion of rail, he had immediately felt some pain in his low back, which had radiated down to his leg.  (Cl. Ex. 2, p. 3)  The diagnosis was an acute disc herniation with left leg radiculopathy.  (Cl. Ex. 2, p. 3)  The claimant was given medication and work restrictions.   (Cl. Ex. 2, p. 3) 

An MRI was done which showed a moderate-sized left paracentral and foraminal disc herniation at L5-S1.  (Cl. Ex. 2, p. 4)  He was referred to Cassim Igram, M.D. an orthopaedic surgeon, for further evaluation.  Dr. Igram saw the claimant on February 17, 2005.  Dr. Igram agreed that the claimant had a small-herniated disc and he recommended that the claimant be off work and have an epidural steroid injection.  (Def. Ex. A, p. 2)  The claimant refused to have the injection due to side effects and so the claimant was prescribed physical therapy and light duty.  (Def. Ex. A, p. 2)  On March 30, 2005, the claimant was present with his sister and the sister indicated that her research on the Internet had shown that persons with herniated discs get worse over time.  (Def. Ex. A, p. 3)  Dr. Igram tried to explain that 80-90 percent of persons actually get better.  (Def. Ex. A, p. 3)  Physical therapy was continued and Dr. Igram suggested a second opinion.  (Def. Ex. A, p. 3)  He also gave the claimant what he called “modified work status” with a 30 pound lifting restrictions and avoidance of repetitive pushing, twisting, stopping, bending and lifting.  (Def. Ex. A, p. 4) 

Dr. Igram did continue to follow the claimant and improvement was noted.  The claimant specifically denied left leg pain on April 5, 2005; April 7, 2005; and April 12, 2005 during physical therapy treatments.   (Def. Ex. A, p. 6)  On May 18, 2005, Dr. Igram felt that the claimant had made reasonably good improvement and was able to function at work.  (Def. Ex. A, p. 8)  He was placed at MMI and was released to return to work without restrictions.  (Def. Ex. A, p. 8)  

The claimant returned to see Dr. Igram on October 26, 2005, complaining of right ankle pain.  According to the claimant, he started having pain in his right ankle without a history of injury.  (Def. Ex. A, p. 11)  Dr. Igram did not feel that these complaints were related to the claimant’s back.  (Def. Ex. A, p. 11)  

Dr. Igram authored a report dated January 18, 2006.  He outlined the claimant’s history and treatment and added that the claimant probably would not need surgery for his back condition.  (Def. Ex. A, p. 15)  He then saw the claimant again on February 2, 2006.  In a report to Susan Donahue, D.O., Dr. Igram stated that the claimant reported that approximately two weeks ago, he had had a spontaneous increase in his symptoms, with pain in both thighs and calves.  (Def. Ex. A, p. 17)  Dr. Igram recommended a repeat MRI, which showed a stable far lateral left‑sided disc herniation at the L5-S1 level.  (Def. Ex. A, p. 19)  

The claimant was seen by Dr. Igram again on February 16, 2006.  He wrote the following concerning the claimant’s radiographs: 

I reviewed the MRI study which as [sic] done February 10, 2006.  That study was compared to the study of February the 24th of 2005.  By radiology report and by review of the most recent MRI, I would agree with the radiologists [sic] interpretation that the studies are stable.  There is still evidence of left sided disc herniation at L5-S1 on the left which produces a bit of left L5 nerve root impingement.  Of note, his symptoms are now in both legs.  Quite frankly I do not know that I can explain his right leg symptoms based on his MRIs.  

(Def. Ex. A, p. 20)

In a report dated February 16, 2006, Dr. Igram opined that the claimant was at MMI as of May 18, 2005, and further that his permanent impairment was 5 percent of the person as a whole based on the AMA Guides to the Evaluation of Permanent Impairment.  (Def. Ex. A, p. 22)  

The claimant had an FCE done on April 5 and April 6, 2006, apparently at the request of the claimant’s attorney.  According to the report dated April 6, 2006, the claimant gave maximum consistent effort during the test.  The claimant was placed in the medium category, which was lifting up to 30 pounds on an occasional basis and was able to work for 10 hours a day and 50 hours per week.  (Def. Ex. A, p. 24)  

The claimant was also seen by Jacqueline M. Stoken, D.O. on September 12, 2005.  He was seen at the request of the claimant’s attorney.  (Cl. Ex. 3, p. 1)  According to Dr. Stoken, the claimant was complaining of pain in his low back radiating into the left leg, left ankle, left big toe, and the right foot that was stabbing, intermittent, burning, tiring, continuous, and numb.  (Cl. Ex. 3, p. 2)  Dr. Stoken did not agree with Dr. Igram that the claimant was at MMI and suggested that he be treated by a physician who had training in the management of chronic pain.  (Cl. Ex. 3, p. 3)  She added that the claimant’s reasonable work restrictions would include avoiding repetitive bending, lifting and twisting and that he should limit lifting to 30 pounds on an occasional basis.  (Cl. Ex. 3, p. 4)  

Dr. Stoken saw the claimant again on January 20, 2006.  He was still complaining of pain in his low back, left ankle and the right lower extremity that was constant.  (Cl. Ex. 3, p. 5)  This time Dr. Stoken opined that the claimant was at MMI and noted that the claimant was working without restrictions.  (Cl. Ex. 3, p. 6)  She felt that he should avoid lifting more than 50 pounds frequently and that ideally he should avoid repetitive bending, twisting and lifting.  (Cl. Ex. 3, p. 6)  Her impairment rating was eight percent of the whole person based on the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Cl. Ex. 3, p. 6) 

The claimant had an independent evaluation with Keith W. Riggins, M.D. at the request of the claimant’s attorney on April 18, 2006.  (CL. Ex. 4, p. 1)  Dr. Riggins’ diagnosis was herniated nucleus pulposus L5-S1 with non-verifiable radiculopathy.  (Cl. Ex. 4, p. 5)  His provisional impairment rating was five percent of the whole person, but he asked that an EMG and nerve conduction study be done to confirm the presence of radiculopathy.  (Cl. Ex. 4, p. 6)  He recommended that the claimant be restricted to 30 pounds lifting, with frequently lifted weights limited to 15 pounds.  He should lift only the interval between the knees and shoulders.  (Cl. Ex. 4, p. 6)  He was also compromised in his ability to place the spine in “ungainly positions.”  (Cl. Ex. 4, p. 6)  

The claimant was also evaluated by Thaddeus Ray, D.O., on March 29, 2006.  Dr. Ray concluded that the claimant had a lumbar herniated nucleus pulposus; lumbar radiculopathy; and lumbago.  (Cl. Ex. 10, p. 75)  He placed the claimant on medication and work restrictions.  Concerning those restrictions, he stated: 

PSR:  At this time, as far as work status, I would limit his lifting to approximately 30 pounds at a time.  I would also avoid repetitive twisting and bending unless the patient is able to stretch in between bending and twisting while at work.

(Cl. Ex 10, p. 77) 

Electrodiagnostic studies were also done and according to a note from Camille Rivera, M.D., there was no electrodiagnostic evidence of an active lumbar radiculopathy or a lower extremity peripheral neuropathy.  (Cl. Ex. 10, p. 78)  Dr. Rivera talked to the claimant about the possibility of a lumbar ESI.  (Cl. Ex. 10, p.78)  On May 25, 2006, the claimant reported that the combination of medications he was now taking had helped him significantly.  (Cl. Ex. 10, p. 79)  He still had intermittent back pain while at work and that if he bent over for too long at work, he had numbness in his legs.  (Cl. Ex. 10, p. 79)  The physical examination showed that the claimant had significant discomfort when bending over.  (Cl. Ex. 10, p. 80)  Dr. Rivera decided to keep the claimant on his modified work restrictions and made a minor change in his medication.  (Cl. Ex. 10, p. 80)  Defendants’ exhibit F is a patient status report giving the claimant modified work and it is dated May 25, 2006.  The activity restrictions, according to the report, are temporary.  (Def. Ex. F, p. 1) 

The deposition of Dr. Ray was taken on June 1, 2006 and is part of the record as claimant’s exhibit 10.  Dr. Ray testified that he is residency trained and board certified in physical medicine rehabilitation and pain management.  (Cl. Ex. 10, p. 4)  Dr. Ray apparently only saw the claimant once and referred him to Dr. Rivera (Dr. Ray’s wife) as she was bilingual.  (Cl. Ex. 10, p. 14)  He agreed with the work restrictions placed on the claimant by Dr. Rivera.  (Cl. Ex. 10, p. 17)  He considered the claimant to be a chronic pain patient.  (Cl. Ex. 10, p. 23)  He also testified that the claimant’s “limits” were prophylactic so that the claimant would have less chance of being injured as a result of a lifting incident.  (Cl. Ex. 10, p. 44)  When asked about the fact that the claimant has not always reported radiation of pain down his leg, Dr. Ray testified: 

Q. Now Dr. Stoken saw him in September of ’05.  He reported bilateral radiation in the legs.  Dr. Igram sees him in October and Mr. Contreras reports there’s no radiation down the leg.  Those findings are inconsistent, aren’t they?  Those histories are inconsistent, aren’t they?

A. Not necessarily.  People with these problems can have intermittent bouts of radicular pain.  It’s not uncommon for a disc that has bulged or herniated to be somewhat dynamic depending on the patient’s positioning, activities, not uncommon to have radicular symptoms intermittently.  

Q. And if that were the case here, as reflected in the histories from Dr. Stoken and Dr. Igram, those events are transient or temporary and can resolve themselves over some period of time?

A. They can, not always, but they can, generally do.  Eighty percent of the time radicular symptoms resolve by themselves. 

Q. And that’s what appears to have happened with Mr. Contreras over time if you look at all these records, reports he’s got with any reports he does and then it reports he’s got it and then it reports he doesn’t?

A. Temporary results.  Temporary results.

(Cl. Ex. 10, pp. 53-54)

William Hensley testified on behalf of the employer.  He is the maintenance supervisor for the employer.  According to Hensley, the claimant’s job is maintenance helper.  

Hensley was asked about the claimant’s restrictions and the claimant’s ability to work overtime.  There is no policy, according to Hensley, that a worker on restrictions cannot work overtime.  Rather, the ability to work overtime depends on the restrictions given by the doctor and in the claimant’s case, he is able to work overtime since his restrictions are based on working a ten‑hour day and 50 hours per week.  According to the union contract, which applies to the claimant, overtime is determined on a daily basis and therefore, if an individual works more than eight hours a day, overtime is paid even if that worker does not work 40 hours for the entire week.  The claimant has worked overtime in 2006 and his hours have not been artificially inflated to pay him overtime.  

The witness knows that the claimant has restrictions from Dr. Rivera and that the most recent slip from Dr. Rivera indicates that the restrictions are temporary.  Even if the claimant’s restrictions are permanent, there are other jobs that the claimant can do for the employer if he cannot do the mechanic’s helper job.  The claimant is doing that job currently and has not complained or asked for another job or attempted to bid into another job.  The claimant’s inability to speak English has not been a problem and the claimant does not need a translator at work.  Ninety percent of the time he and the claimant are able to communicate. 

One of the most hotly debated issues in this case concerns testimony that Hensley gave at his deposition, which was taken on April 12, 2006, and is part of the record as Claimant’s Exhibit 7.  That testimony is as follows: 

Q. Assuming that Mr. Contreras can’t continue his job without others assisting him and so forth with his light-duty job, can he continue on a permanent basis as a mechanic’s helper? 

MR. SCHERLE:  I’m going to object.  I think the assumption asks or assumes facts not in evidence or not correctly stated.  I believe the restrictions thus far have been indicated to be temporary, not permanent.

BY MS. DIMENT: 

Q. Well, that is my hypothetical.  Assuming that he has permanent restrictions to have a medium-duty job or a light-duty job, could he do that job full-time without assistance? 

A.  No.  

(Cl. Ex. 7, p. 15)

At the hearing, Hensley indicated that he had misunderstood that question.  He stated that the claimant is not able to do the same kind of lifting he did before the injury but that he is doing a good job.  He denied that the claimant’s replacement had been hired.  

When asked about overtime, it is generally available unless an individual worker wants to go home after eight hours.  Overtime will be mandatory if there is a break down.  

There are reports from two vocational experts in this case and both experts testified at the hearing.  The claimant retained the services of Scott Mailey and the defendants hired Susan McBroom.  Mailey performed what was repeatedly referred to as an “access lost” evaluation whereas McBroom tried to determine what the claimant’s transferable skills were in order to find out if there were any jobs that the claimant could perform.  According to Mailey, the claimant has lost access to 90.6 percent of the jobs in the labor market and that it was unlikely he would be able to continue in his position with the employer based on the testimony from Hensley quoted above.  

McBroom testified that what she was retained to do was to complete what she called an “employability report.”  She was critical of Mailey for not addressing the claimant’s transferable skills while Mailey criticized McBroom for not matching up jobs with the physical demands of those jobs to see if the claimant could actually perform them.  McBroom listed a number of jobs in her report that claimant showed on cross‑examination were not really available since the claimant was not a citizen of the United States and did not have a GED.  McBroom agreed that the claimant probably could not be a construction laborer or work at IBP, jobs he had held in the past.  

The claimant was paid 25 weeks of permanent partial disability benefits on March 15, 2006.  (Def. Ex. B, p. 25)  

The claimant requests taxation of costs in the total amount of $1,171.80.  This amount includes $500.00 for the IME of Dr. Riggins.  At the time of the hearing, the defendants agreed to pay for the IME done by Dr. Riggins.  

CONCLUSIONS OF LAW

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolong the healing period.

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner may impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

The first issue is the extent of the claimant’s permanent disability as a result of his injury of February 12, 2005.  The claimant’s permanent disability is industrial disability or loss of earning capacity.  In a recent appeal decision, the interim workers’ compensation commissioner wrote the following concerning the determination of industrial disability:  

The concept of an industrial disability loss in Iowa workers’ compensation law is quite similar to the element of tort damage known as loss of future earning capacity, even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on a comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  (citations omitted)  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  (citations omitted)  The loss is not measured in a vacuum.  The workers’ personal characteristics which affect the workers’ employability are considered.  (citations omitted)  

Current earnings are merely one factor amongst many to consider in assessing industrial disability.  An award of industrial disability benefits requires consideration of all the facts that bear on the injured worker’s actually employability.  (citation omitted)  The focus is on the ability of the worker to be gainfully employed and rests on a comparison of what the injured worker could earn before the injury with what the same person can earn after the injury (citations omitted)  Earnings of an employee are often fluid and change with little reason based upon the condition of the economy, business necessity, or other cause.  Permanent work restrictions and other more enduring factors that stay with the injured worker deserve equal, if not greater consideration in awarding industrial disability benefits than presents earnings.  (citation omitted)  

Lowary v. Hardee’s File No. 5012537 (App. May 2006)    

The medical professionals who have treated and/or evaluated the claimant have concluded that the claimant has a herniated disc at L5-S1 and that likely this disc herniation occurred as a result of his injury on February 12, 2005.  The claimant has had a variety of symptoms to include back pain; radiating pain to the left leg; right ankle pain; and bilateral leg pain.  These symptoms have, to a certain extent, waxed and waned.  According to Dr. Ray, it is not unusual for the claimant to have reported temporary improvement from time to time in his symptoms.  The disc herniation is small, according to Dr. Igram, and no physician has recommended surgery or even indicated that surgery is likely in the future.  The claimant would probably benefit from an epidural steroid injection, but he has refused for fear of the side effects.  He is able to manage his pain at the present time with prescription medication and exercises.  He has permanent impairment that ranges from five percent to eight percent. 

Where the medical professionals diverge is on whether the claimant has or needs permanent work restrictions.  Dr. Igram, the claimant’s original treating physician, opined that the claimant was able to return to work without restrictions on May 18, 2005.  Dr. Stoken, who saw the claimant on two occasions at the request of the claimant’s attorney, indicated that as of January 20, 2006, the claimant should “avoid” lifting more than 50 pounds frequently and repetitive bending, twisting and lifting.  Dr. Riggins recommended a 30‑pound lifting restriction, with frequently lifted weights limited to 15 pounds and that the claimant was “compromised” in his ability to place his spine in “ungainly positions.”  Dr. Ray limited the claimant to 30 pounds lifting “at this time” and also to avoid repetitive bending and twisting.  In a form dated May 25, 2006, Dr. Rivera gave the claimant a 30-pound lifting restriction and a restriction to avoid repetitive motions such as bending, twisting and stooping.  She deemed these to be temporary restrictions. 

According to William Hensley, the employer believes that the claimant has restrictions and has accommodated those restrictions.  The claimant is doing his regular job, although he may not be doing it in the same way as he did before the injury.  

The greater weight of the evidence is that given the nature of the claimant’s medical condition, i.e. a herniated disc, and his subjective pain complaints, it is at least prudent to impose some work restrictions both to avoid the possibility of further injury and to help control the claimant’s pain.  Dr. Ray deemed these restrictions as prophylactic.  What those work restrictions should be at any given time could potentially vary given the nature of the claimant’s symptoms.  Dr. Igram returned the claimant to full duty, largely because he had few symptoms and Dr. Stoken imposed two different set of restrictions, again based largely on what type of symptoms the claimant was having.  In short, a reasonable conclusion based on the medical evidence in this record, is that the claimant has had an injury that does require work restrictions from time to time that may vary depending on what symptoms he is having and how severe those symptoms are.  At present he requires work restrictions. 

The claimant is presently earning $11.78 per hour and enjoys the benefits of a union contract that has been negotiated between the employer and its union.  There has been no reduction in the claimant’s actual hourly wage as a result of the injury.  The claimant contends that he earns less overtime now as a result of his injury, but this fact was not established by the evidence.  The claimant is able to work 10 hours a day and 50 hours per week.  The claimant’s earnings reflect overtime payments.  A variance in the amount of overtime earnings in this case reflects not the effects of any injury, but rather the need of the employer for overtime and the claimant’s willingness to work overtime.  

The claimant is still a relatively young worker at age 35.  He has a limited education, all of it in his native Mexico.  He is not presently motivated to learn English or to further his education.  He has, according to his co-employee and his supervisor, a good work ethic and is a hard worker.  His ability to do his job albeit with some modification with the employer is evidence of retained earning capacity.  He would not be able to return to work as a construction laborer or at IBP.  

The opinions of McBroom and Mailey are not particularly helpful in this case.  Mailey does not take into account that the claimant has been able to return to his job and perform that job, which is evidence in a workers’ compensation case of retained earning capacity.  A loss of access to the labor market, as he seems to understand that term, is not synonymous with industrial disability, which is what the agency determines.  He did not attempt to find the claimant a job and therefore his opinions are largely theoretical.  McBroom does a better job of actually analyzing whether there are jobs available but again, she was not tasked with actually finding the claimant a job and the cross-examination done by claimant’s counsel shows that her findings on job availability are not necessarily reliable.  

Considering, then, all of the factors that make up industrial disability, it is concluded that the claimant’s industrial disability is 30 percent. 

The next issue is the commencement date for payment of permanent partial disability benefits.  As indicated previously, Dr. Igram placed the claimant at maximum medical improvement as of May 18, 2005.  The claimant returned to work on March 28, 2005.  According to Iowa Code section 85.34(1), the claimant’s healing period came to an end when the claimant returned to work.  The fact that the claimant continued to have pain and to have medical care does not mean, in this case, that the claimant’s healing period extended beyond the claimant’s return to work.  As noted previously, the claimant’s injury is such that claimant may be symptomatic and need work restrictions from time to time.  

The claimant has also requested section 85.27 medical expenses be paid, specifically the bills of Dr. Stoken for $350.00 and the FCE of April 5-6, 2006.  A review of those records shows that the claimant’s attorney arranged for Dr. Stoken’s evaluation and for the FCE.  There is no showing that these medical expenses were authorized by the employer.  Moreover, neither evaluation was for treatment, but rather these evaluations were done for purposes of litigation.  The claimant is not entitled to any section 85.27 medical expenses. 

The final issue is whether the claimant is entitled to any penalty benefits pursuant to Iowa Code section 86.13.  According to Defendants’ Exhibit B, permanent partial disability benefits equal to 5 percent of the body as a whole were paid from March 28, 2005, through September 18, 2005.  The claimant was paid at a higher rate of $425.84.  The claimant’s correct rate was $418.61.  Thus there has been an overpayment of healing period benefits of $54.60 and permanent partial disability benefits of $273.00.  

The record contains a letter from claimant’s counsel to defense counsel dated March 22, 2006. (Claimant’s Exhibit 1, p. 10)    It appears, based on that letter that the 25 weeks of permanent partial disability benefits were not paid until sometime around that date. According to Defendants’ Exhibit B, the date of last payment was March 16, 2006, and therefore a reasonable inference from the evidence is that a check was issued for 25 weeks of permanent partial disability on or about March 15, 2006.   Dr. Igram had opined on February 16, 2006, that the claimant had permanent impairment of 5 percent of the whole person.  It is not known when this report was requested.  However, Dr. Igram had also indicated that the claimant was a MMI and was released to return to work without restrictions as of May 18, 2005.  There is no explanation why the defendants chose to wait so long to request a permanent impairment rating from Dr. Igram and then wait another month or so to make any payment whatsoever of permanent partial disability benefits.  

In a recent appeal decision, the interim workers’ compensation commissioner imposed a penalty because the defendants failed to determine whether the claimant had a permanent physical impairment or permanent limitation in work activity.  Ferch v. Oakview, Inc. File No. 5010952 (App. April 2006)  This determination is the first step to be taken by an employer or insurance carrier in evaluating a claim for permanent partial disability.  The defendants apparently did not take that step in this case either, despite numerous requests from the claimant’s attorney starting on July 27, 2005.  (Cl.’s Ex. 1, p. 5)  From the time the claimant was placed at MMI until payment in March of 2006 or thereabouts, the defendants appeared to take little action to evaluate the claimant’s permanent partial disability benefits.  This length of time is unexplained by the defendants and constitutes a failure of their part to conduct a reasonable investigation.  The delay in payment of permanent partial disability benefits is unreasonable and therefore the claimant will be entitled to penalty benefits. 

The claimant also requests penalty benefits for the defendants’ failure to pay more than 25 weeks of permanent partial disability benefits.  The extent of the claimant’s entitlement to permanent partial disability benefits more than 25 weeks is fairly debatable and therefore the claimant will not be entitled to penalty benefits on that basis. 

The award of penalty benefits in this case is 50 percent of the amount of permanent partial disability benefits unreasonably delayed.  That amount is $5,232.63.  (25 weeks times $418.61 = $10,465.25 x 50% = $5,232.63).

ORDER

IT IS THEREFORE ORDERED:  

That defendants, Sioux City Brick & Tile and St. Paul Fire & Marine Insurance Company, pay to the claimant, Alfredo Contreras, one hundred fifty (150) weeks of permanent partial disability benefits at a rate of four hundred eighteen and 61/100 dollars ($418.61) commencing March 28, 2005; 

That defendants are entitled to a credit of three hundred twenty-seven and 60/100 dollars ($327.60) against the award of permanent partial disability benefits for the overpayment of healing period benefits and permanent partial disability benefits; 

That defendants shall pay interest as provided in Iowa Code section 85.30;

That all accrued benefits shall be paid to the claimant in a lump sum plus interest; 

That defendants shall pay the claimant the amount of five thousand, two hundred thirty-two and 63/100 dollars ($5,232.63) in penalty benefits pursuant to Iowa Code section 86.13; 

That defendants shall pay the sum of five hundred and no/100 dollars ($500.00) for the independent medical evaluation done by Keith Riggins, M.D: 

That costs are taxed in the amount of six hundred seventy-one and 80/100 dollars ($671.80) against the defendants; and

That defendants shall file subsequent reports of injury as required by this agency. 

Signed and filed this ____28th_____ day of June, 2006.

   ________________________






    
       VICKI L. SEECK
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