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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

STEVEN P. JONES,
  :



  :


Claimant,
  :



  :

vs.

  :



  :             File Nos. 5044245, 5044364
JACOBSON STAFFING,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

CHARTIS INSURANCE,
  :



  :


Insurance Carrier,
  :             Head Note No.:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a consolidated contested case proceeding under Iowa Code chapters 85 and 17A.  Claimant, Steven Jones, sustained work injuries in the employ of defendant Jacobson Staffing on June 5, 2012 (File No. 5044245) and September 27, 2012 (File No. 5044364), and now seeks an award of alternate medical care under Iowa Code section 85.27 from that employer and its insurance carrier, Chartis Insurance.  Jones invoked the summary procedure established in 876 Iowa Administrative Code 4.48.

The claim was heard and fully submitted via telephone conference call on August 15, 2013.  The record consists of Jones’ testimony, his Exhibits 1 and 2 and defendants’ Exhibits A-D.  The entire hearing was digitally recorded, which constitutes the official record of proceedings.  By general order of the commissioner, this decision will constitute final agency action with no right of intra-agency appeal.

ISSUES

The sole issue presented for resolution is whether Jones is entitled to an award of alternate medical care.

FINDINGS OF FACT

It is undisputed that Steven Jones sustained left shoulder injuries on the dates alleged.  Jones was a leased employee for Jacobson Staffing working in a tire manufacturing plant when he sustained both injuries.

After initial treatment with steroid injections and an MRI scan showing supraspinatus and infraspinatus tendinopathy without a rotator cuff tear, Jones was referred to orthopedic surgeon Kary Schulte, M.D., for surgical evaluation.  Jones considers his presentations to have been overly brief, and remains dissatisfied with the care.

On March 31, 2013, Dr. Schulte reviewed a Functional Capacity Evaluation of February 15, 2013, but found that Jones was self-limiting during the study; despite this, Jones was found capable of performing work at the HEAVY physical demand level.  Dr. Schulte thereupon released him for full duty without restriction, and without follow up.  (Exhibit 1)  On May 2, 2013, Dr. Schulte opined that Jones had reached maximum medical improvement on October 10, 2012, based on full range of motion and an oddly phrased comment that “he receives no measurable impairment for loss of strength or range of motion.  According to the Guides, he has no measurable impairment.”  (Ex. 1)  It is not entirely clear whether Jones actually has zero measurable impairment relative loss of strength, or whether for reasons unknown he simply did not “receive” a rating.

Jones, however, continues to complain of ongoing discomfort, severe at times, especially with over-shoulder-level activity.  He presented at his own request to orthopedist William C. Jacobson, M.D., on June 18, 2013.  Dr. Jacobson reported these conclusions:

Mr. Jones’ current diagnosis is left shoulder pain, etiology undetermined, with possible rotator cuff tendinitis/impingement syndrome and/or possible underlying labral tear, i.e. superior labrum anterior-posterior (SLAP) tear.

. . . . 

I would consider obtaining an MR arthrogram of his left shoulder to rule out a labral tear.  If this did identify a labral tear, I think he would be a candidate for surgical intervention at this point to repair that.  If it did not show a labral tear and if there were no new findings regarding the rotator cuff, I would not recommend anything from a surgical standpoint.

. . . . 

I cannot place him at [maximum medical improvement] until I would see the results of an MR arthrogram.  If an MR arthrogram cannot be obtained, then I would place him at MMI.

(Ex. 2)

Presented with Dr. Jacobson’s report, Dr. Schulte saw Jones again on July 10, 2013, and reported:

When distracted during motor strength testing, he had full active range of motion of the left shoulder. . . . He had 5/5 strength with flexion, abduction, external rotation and internal rotation, strength testing.

. . . . 

PLAN: The physical findings, anatomy were reviewed with the patient.  We again reviewed the results of his Functional Capacity Evaluation.  Again, based upon my examination and review of the FCE, I saw nothing on his examination for which further treatment would predictably change his symptoms.  He was given a work release for full work duty without restriction.  He will return to clinic on a p.r.n. [return as necessary] basis.

I have been asked [by defense counsel] to state my opinion whether or not Dr. Jacobson’s recommendation for an MR arthrogram was warranted.  In my opinion, based upon the examination and review of his previous MRI, I found no indication to proceed with an MR arthrogram.

(Ex. 1)

Dr. Schulte also expressed disagreement with “Dr. Jacobson’s recommendation for a Functional Capacity Evaluation,” but no such recommendation can be found in Dr. Jacobson’s report.

On August 5, 2013, the same day the petition was filed in this claim, defense counsel electronically wrote Jones’ counsel to offer a second opinion with either of two other physicians.  Jones apparently did not respond.

CONCLUSIONS OF LAW
Responsibility for medical care is governed by Iowa Code section 85.27, which provides:

[T]he employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.  

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact. Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer-authorized care has not been effective and evidence shows that such care is “inferior or less extensive” care than other available care requested by the employee.  Long, 528 N.W.2d at 124; Pirelli-Armstrong Tire Co., 562 N.W.2d at 437.

With all due respect to Dr. Jacobson, it is noted that his opinion does not criticize the care offered to date by Dr. Schulte, only that he would “consider” an MR arthrogram as a treating physician.  There is nothing so obviously deficient about Dr. Schulte’s care as to evident to the lay observer; absent professional opinion that his care failed to meet statutory standards of reasonableness, no such finding is in order.  Since this is a condition precedent to granting relief, defendants necessarily prevail.

ORDER

THEREFORE, IT IS ORDERED:

Jones’ petition for alternate medical care is denied.

Signed and filed this __19th __ day of August, 2013.
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