SHAW v. TYSON FOODS, INC.

Page 13

before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

MICHAEL J. SHAW,
  :



  : 
    File Nos. 5029350/5025716


Claimant,
  :




  : 
                 A P P E A L
vs.

  :



  :                      D E C I S I O N
TYSON FOODS, INC.,
  :



  :           


Employer,
  :


Self-Insured,
  :     Head Note Nos.:  1108, 2209, 2401

Defendant.
  :

___________________________________________________________________

This is an appeal by, Michael J. Shaw, from an arbitration decision filed September 3, 2010.   In this decision, the hearing deputy denied the claim due to a failure to provide timely notice of the work injury to his employer.   


Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3,   I render this decision as a final agency decision on behalf of the Iowa Workers’ Compensation Commissioner.  

The record, including the transcript of the hearing before the hearing deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

ISSUES ON APPEAL

I.  Whether the hearing deputy erred in failing to find that claimant suffered the work injuries on or about June 30, 2007 or August 30, 2007.

II.  Whether the hearing deputy erred in finding a lack of timely notice of the work injuries to the employer pursuant to Iowa Code section 85.23;

III.  Whether the hearing deputy erred in failing to award disability and medical benefits and failing to award costs for either of the two alleged work injuries. 


Claimant testified on his own behalf.  He was the sole witness to testify at the arbitration hearing.  Claimant’s exhibit A and defendant’s exhibits, 101-105, were admitted at hearing along with joint exhibits 1-21.  

The parties stipulated as follows in hearing reports submitted at hearing:

1.  An employer-employee relationship existed at the times of the alleged injuries;

2.  Although entitlement to temporary disability benefits cannot be stipulated, claimant was off work from February 9, 2007 through April 29, 2007; August 31, 2007 through June 1, 2008; June 3, 2008 through October 19, 2008; and from May 2, 2009 to the present time.  

3.  Defendant is entitled to a credit under Iowa Code section 85.39(2) for payment of short term disability benefits in the net amount of $6,385.98.


4.  At the time of the alleged injury on August 30, 200, claimant's gross rate of weekly compensation was $931.47.  Also, at that time, he was married and entitled to 2 exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $588.88 according to the workers’ compensation commissioner’s published rate booklet for this injury.

The parties also provided an additional written stipulation of facts in which they agreed as follows:

1.
The claimant was released to return to full hours by Dr. Ung on October 20, 2008.

2.
On November 14, 2008, Dr. Ung issued permanent restrictions of sitting 15 minutes every hour to allow claimant’s feet to rest.

3.
The claimant returned to work for defendant on October 20, 2008.

4.
The claimant worked a light duty position from October 20, 2008, until his hospitalization on May 2, 2009.

5.
The light duty work consisted of filing documents and working on the computer.  The duties were primarily sedentary with some walking and standing.


References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”

FINDINGS OF FACT

I will refer to claimant by his first name and to defendant as Tyson.


The hearing deputy found Michael to be honest and forthright in his testimony.  I found nothing in reviewing the written record on appeal to suggest otherwise.  Deference will be given to the hearing deputy’s credibility assessment as the deputy actually observed his demeanor at hearing. 


Michael is 51 years old.  He is married with adult children.  He stands 5 feet, 10 inches in height.  At the time of the hearing, Michael weighed 245 pounds.  At other times, Michael has weighed as much as 280 pounds and as little as 206 pounds.


Michael was born and raised in Winnebago, Nebraska.  He is a high school graduate, having graduated from Sandy Creek High School in Nebraska.  Post-high school, Michael studied at Hastings College for 2 years, he studied at a technical community college for 1 1/2 years, and he attended Chadron State College in Nebraska.  Michael testified his former use of alcohol interfered with his ability to obtain any degree or certificate of course completion.


On July 20, 1987, Michael commenced employment with IBP, Inc., the precursor to Tyson Foods, Inc.  For the first ten years of his employment with defendant, Michael was a production worker on the floor.  In 1998, he commenced working in management support.  Michael worked in the tannery department.  His position was drum operator.  Michael’s duties consisted of repetitive heavy lifting, pulling and pushing and repetitive climbing of stairs to an overhead catwalk.  He would manually push or pull large pallets and carts on this catwalk containing bags of material and chemical used in the tanning process.  He would then lift each bag and dump the contents into the tanning vats.  The pallets weighed hundreds of pounds and each bag was about 50 pounds.  Michael’s position was classified as in the medium to heavy physical demand level.  (Ex. 3-5) 

Tyson management required employees to wear rubber boots when working in the tannery department.  The boots were manufactured in full sizes not in 1/2 sizes.  Michael wore a size 10 1/2 shoe.  He had to wear a size 11 rubber boot.  The boots had steel toes and were pulled over the foot.  In his deposition, Michael testified that his foot slipped around and the boots provided no support of the feet.  (Ex. 104-24)    

There is no dispute that Michael was first diagnosed with diabetes in 1993 and later developed peripheral neuropathy by the time of the alleged work injuries in this case.  Also, the diabetes was not well controlled.  The medical evidence indicates that Michael had a foot ulcer in 2004 and then recurring foot ulcers in both feet beginning in early 2007.  Michael’s theory of recovery in this case is based on the views of his primary treating podiatrist, Kahm Vay Ung, DPM, detailed in his deposition that Michael’s recurrent bilateral foot ulcers, degeneration of the metatarsal joints and bone deformities treated by the doctor since early 2007 are the result of a progressive bilateral foot condition called “Charcot deformity” in the mid-foot causing it to gradually collapse causing disruption of various bones, joints and tissues in the feet.  This disruption leads to excessive friction leading to foot ulcers and infections.  Dr. Ung believes that Michael’s strenuous heavy work while standing and walking on his feet at Tyson was a significant contributing factor in accelerating the Charcot deformity and leading to his treatment.  Michael’s diabetes and peripheral neuropathy plays a role in this as well due to the lack of feeling in the feet and lack of awareness that this is occurring.  This lack of awareness then prevents a Charcot patient from taking the necessary steps to get off of his feet to allow for proper healing and to wear proper supportive footwear.  (Ex. 11-15:33)

Michael had a left foot ulcer in 2004 and was treated by Dr. Ung.  The doctor’s assessment then was ascending cellulitis of the left foot with tissue necrosis; deep space abscess with sinus tract under the left second intermetatarsal space, with ischemic vasospastic changes to the second and third digit, and involving early sign of necrotizing; leukocytosis; pre-ulcer ischemic changes; and, hammertoe deformity along with diabetes.  Michael was hospitalized from July 21, 2004 through July 28, 2004.  Michael reported that he had attempted to cut foot calluses with a razor blade and the foot became infected.  (Joint Ex. 10-2)  Dr. Ung performed three irrigations and debridements of his left foot.  The doctor advised Michael that he needed proper footwear to support his feet to avoid changes and minimize ulcerations.  (Ex. 10-1)  Dr. Ung stated in his deposition that he did not diagnose Charcot at that time because there were no indications of that condition at that time.  (Ex. 11-17:18)  When his ulcers healed, the doctor released Michael to full activities on September 20, 2004.  (Ex. 11-14 & 11-65)  Michael did not immediately use the requisite support footwear because he could not wear them at work.

In 2004, Michael also treated with his personal physician, R.J. Kipp, D.O.  Dr. Kipp treated Michael for his diabetes.  Dr. Kipp diagnosed Michael’s diabetes as being uncontrolled on August 16, 2004.  The physician wrote in his clinical notes for the same date:

He’s employed at a tannery.  He wears rubber boots which are loose causing a lot of rubbing and calluses.  His foot became infected when he had a callus which he cut open. 

(Ex. 14-1)  

By November 3, 2004, Dr. Kipp noted Michael‘s left foot was healing.  There was evidence of diabetic neuropathies in both feet.  (Ex. 14-4)

In 2004 or 2005, Michael finally requested special permission to wear leather boots rather than the required rubber ones.  The company purchased steel-toed ankle boots for Michael.  The boots were replaced every 3 to 4 months because they would crack from the use of chemicals in the tannery department.  Michael testified his feet would sweat in the boots; he would have a buildup of calluses, and he had athlete’s feet.  Michael stated he attempted to change his socks throughout the course of one day.  Michael testified he wore the leather boots until March 2007.  

On July 21, 2006, Dr. Kipp noted obvious pes plantus (flat feet), worse on the right foot than on the left one.  Dr. Kipp encouraged Michael “to consider podiatric evaluation for orthotics given his foot deformities.  He’ll give that some consideration and let us know.”  (Ex. 14-6)  

Michael continued working his regular job after his release to full duty in September 2004 without foot ulcers until early 2007.  Michael was on vacation from January 1, 2007 through January 5, 2007.  He returned to work on January 8, 2007.  Michael testified it felt as if there was a rock in his boot.  (Transcript, page 68)  Michael continued to work but missed January 21, 2007 and January 22, 2007 because of a personal illness.  Then he took pay in lieu of vacation from January 22, 2007 through January 28, 2007.  In other words, Michael worked during his vacation and received both wages and his vacation pay.  

On February 9, 2007, Michael was hospitalized for an infected ulcer in his left foot.  Dr. Ung performed an “incision and drainage with excisional debridement and irrigation, with deep space evacuation and curettage that extended into the third intermetatarsal space, and along the extensor compartment syndrome of the left foot.”  Dr. Ung’s pre and post operative diagnoses were as follows:

1.
 Abscess and cellulitis of the left foot with ascending lymphangitis and deep space tracking.  

2.
CMS stage III full-thickness, communicating ulcer from the plantar aspect of the fourth metatarsal phalangeal joint, and dorsally and distally into the third interdigital space.

3.
Diabetes mellitus, type 2 with diabetic neuropathy and Charcot foot deformity.

(Ex. 10-23)  


On March 20, 2007, Dr. Ung first diagnosed “Charcot foot deformity” and told Michael he was not ready to wear the tennis shoes he had on at the visit and to wear his special shoes to reduce the pressure on his forefoot.  (Ex. 10-27)  On March 29, 2007, Dr. Ung performed a “dorsiflexory wedge osteotomy of the left 4th metatarsal head.”  Dr. Ung also performed debridement irrigation of the left foot.  (Ex. 10-29)  On April 19, 2007, Dr. Ung reports that Michael’s ulcer and osteotomy was completely healed and that Michael could return to full work effective April 29, 2007.  However, the podiatrist informed Michael if he walks without proper shoe support and orthotics this could cause recurrent ulcer and he should not be wearing tennis shoes even if they feel good to him.  (Ex. 10-33)  Dr. Ung ordered customized functional orthotics for both feet.  Two weeks later, Michael reported he was doing 50 percent better than his condition had been.  (Ex. 10-34)


On May 18, 2007, Michael presented to the foot clinic once again with complaints of a blister on the right foot of four days duration.  Jeffrey Marzian, DPM, examined both feet.  The podiatrist noted degenerative joint changes, arthritis and mid-foot collapse bilaterally.  The blister was drained and Silvadene cream was applied.  (Ex. 10-35)  One week later, Dr. Marzian again treated Michael for an ulceration of the right foot.  (Ex. 10-36)  Michael did not work the week of May 26, 2007.  (Ex. 7)  Dr. Marzian examined Michael on June 1, 2007 for “ulceration plantar right foot caused from blistering.”  (Ex. 10-37)  Michael returned to work without restriction during the week of June 2, 2007.  He worked four weeks where he worked in excess of 40 hours per week.   

Michael did not work during the week of June 30, 2007.  Michael sought treatment from Dr. Ung on June 30, 2007.  Dr. Ung indicated Michael had a 10 year history of Type II, Diabetes Mellitus.  Additionally, Dr. Ung diagnosed Michael with a full thickness ulcer of the right foot.  Dr. Ung again diagnosed progressive destructive Charcot foot deformity with advance degenerative joint changes and mid-foot collapse, with rockerbottom foot, secondary to patient continuing to ambulate on his foot and prolonged standing without adequate support.  (Ex. 10-40)  In his deposition, Dr. Ung explained that the left foot Charcot migrated to the right foot due to overcompensation for the left foot problems.  (Ex. 11-33:34)

Dr. Ung also told Michael on June 30, 2007 that he should not be standing on his foot in its condition because it would only get worse.  The podiatrist recommended a total contact cast to take pressure off the foot.  Michael refused the cast as he did not believe he would be able to work with the appliance.  However, Michael said that he would check with his employer and try to arrange for light duty or sitting job with minimal standing and weightlifting.  (Ex. 10-41)  In this deposition, Dr. Ung testified that this was the time when the Charcot had reached a point that it now involves both feet and that Michael needed to change his work activity.  (Ex. 11-35:36)  I find that this was also the earliest time when Michael knew or should have known that the Charcot would have a permanent, adverse impact on his employability at Tyson and elsewhere.

Then Michael worked in excess of 40 hours per week from the week of July 7, 2007 through the week of August 18, 2007.  (Ex. 7)  Michael also took pay in lieu of vacation from August 13, 2007 through August 17, 2007.  On August 16, 2007, Dr. Ung performed an irrigation and debridement of the right foot and performed a skin graft using dermagraft.  (Jt. Ex. 10-44)  On August 23, 2007 Michael underwent another irrigation and debridement along with a skin graft.  (Jt. Ex. 10-45)  Michael called in sick on August 27, 2007 because he had a sore foot.  

On August 30, 2007, Michael presented to the foot clinic once again.  (Ex. 10-46)  Valerie Rash, DPM, noted the ulcer on Michael’s right foot and found the left foot was red, very swollen, and painful.  Dr. Rash sent Michael to Mercy Medical Center for emergency treatment.  Michael was admitted to the hospital that day.  Michael was discharged from the hospital on September 6, 2007.  (Ex. 10-46)  

On or about August 30, 2007, Michael testified that he had a conversation with his daughter about reporting the bilateral foot injuries to defendant as work-related conditions.  (Tr., p. 74)  Michael testified he then reported that he suffered a work injury due to his various foot conditions to his supervisor on August 30, 2007.  This is consistent with the first report of injury.  (Ex. 105)

Michael underwent a series of dermagraft skin grafts, debridement and irrigation of the right and left foot by Drs. Rash, Ung and Marzian during the remainder of 2007.  (Ex. 10-46:66)

On October 23, 2007, Michael’s personal physician sent Michael for a second opinion from orthopedic surgeon, Lori K. Reed, M.D., at the Nebraska Medical Center.  Dr. Reed opined Michael’s ulcer developed because of diabetic neuropathies, the inserts Michael used, as well as his work conditions.  Dr. Reed opined, “I certainly think it is impossible for him not to have some type of neuropathy with the current state of his midfeet and his plantar ulcers.”  (Ex. 15-2)

Defendant sent Michael for an independent medical examination with Carol A. Donahue, DPM.  Dr. Donahue examined Michael on December 5, 2007.  The podiatrist opined in a report of the same date:


In response to your request of 12/5/07, after review of the past history and examination of Mr. Shaw, I am unable to state within a reasonable degree of medical certainty that his bilateral foot ulcers were caused by his work activities.  The uncontrolled blood sugars (diabetes) is the common etiology of his condition and can develope [sic] in people with this disease regardless of activity.  Please refer to my exam note for details on my complete diagnosis.

(Ex. 16-4)

In a subsequent report, Dr. Donahue once again opined, “The common etiology of Mr. Shaw’s condition is his uncontrolled blood sugars (include diabetes and neuropathy), and can develop in people with this disease regardless of activity.”  (Ex. 16-9)  


On December 10, 2007, Dr. Ung performed a left foot “ostectomy with removal of the protruding bony exostosis at the medial aspect of the left cuneiform navicular bone, and also excision of ulcers on the plantar aspect of his foot. . . .”  (Ex. 10-71)  


On December 24, 2007, Dr. Ung again examined Michael.  The podiatrist discovered Michael to be non-compliant with the doctor’s instructions.  Michael had been walking on his foot and wearing tennis shoes.  Dr. Ung noted continued ulcerations on the right and left foot when the doctor examined Michael on January 14, 2008.  (Ex. 10-78:80)


During the winter of 2008, Dr. Ung continued to treat Michael.  On May 29, 2008, Dr. Ung discovered the ulcerations on both feet were completely healed.  Michael was released to return to work in a light duty sitting only position.  Michael worked for one day only on June 2, 2008.  Michael underwent additional irrigation and debridement during June 2008.  (Ex. 10-86:91)  The ulcers were completely healed by October 15, 2008.  Then Michael was returned to work full days.  (Ex. 10-99)  Michael returned to a light-duty, sedentary position at the plant.  Michael was assigned odd jobs involving paperwork.  Michael also engraved buttons.  For most of each day, Michael was sitting.  

On November 5, 2008, Dr. Ung issued permanent restrictions of sitting 15 minutes every hour.  (Ex. 10-100:101)

Michael performed his sedentary job at Tyson until May 2, 2009 when he left work again due to foot ulcers and this was again treated by Dr. Ung, who continues to treat Michael today with similar procedures as in the past.  (Ex. 10-102:115)  However, the doctor has not returned Michael to work and stated in his deposition that he is currently waiting for the last ulcer to heal before performing another surgical procedure on Michael.  He states that Michael has not reached maximum medical improvement.  (Ex. 11-53)  


The hearing deputy found that Michael has known that his bilateral foot conditions were work related and serious as early as 2004 and did not report his work injuries until August 2007 and on that basis dismissed both claims.  However, such a finding is not dispositive of these claims.


The first issue is whether Michael has suffered any work injury.   As stated above, Dr. Ung believes the problems he and his fellow podiatrists have treated since 2007 such as the recurrent ulcers, and procedures to deal with bony abnormalities are due to Charcot and that Michael’s strenuous work at Tyson while standing and walking was a significant contributing factor in accelerating the progression of that Charcot condition.  He states that the 2004 ulcers were not due to Charcot and that it did not fully develop until he saw Michael in March 2007.  Consequently, the doctor concludes that the recurrent ulcerations are work related.  Dr. Reed, as discussed above, believes that Michael’s feet conditions were aggravated in part by his work.  While Dr. Donahue agrees with Dr. Ung that problems stem from Charcot, she does not believe Michael’s Charcot is due to work, but solely due to his diabetes and the resulting neuropathy.  However, Dr. Ung explains that diabetes is not a pre-curser to Charcot and only a small percentage of diabetics get Charcot.  He states that Charcot can be caused by either neuropathy or microtraumas.  Unlike Dr. Donahue, he rejects neuropathy as a contributing factor because from his testing, he found that Michael’s neuropathy was not causing vascular disease.  A vascular problem typically found in diabetics causes restricted blood flow to injured areas and this is the reason why diabetic ulcers are difficult to heal.  However, he found good blood flow in Michael and Michael typically healed from his ulcers with proper care.  (Ex. 11-57:64)

Two additional doctors have also weighed in on the causation issue.  Timothy Fitzgibbons, M.D., an orthopedic specialist, agrees with the causation views of Dr. Ung.  He opines that Michael has a permanent partial impairment in both extremities.  (Ex. 18)  In his deposition, he bolstered the views of Dr. Ung in stating that even after performing the sedentary work at Tyson, the resulting foot ulcers were the result of his work because the Charcot has now progressed to the point that any amount of standing or walking will now lead to problems.  (Ex. 19-50:53)  Mark Carlson, M.D., agrees with Dr. Fitzgibbons in that Michael’s work aggravated the Charcot condition.  (Ex. 21)

I find the views of Drs. Ung and Fitzgibbons to be the most convincing. Their explanations were thorough and most logical.   Therefore, Michael has demonstrated that he suffered a Charcot work injury to both feet.  As this is a gradual or cumulative injury process, the date of injury is troublesome because we have many possible injury dates with many incidents resulting in treatment and time off work.  The hearing deputy appeared to believe that it could be 2004, but the primary disabling condition of Charcot in Dr. Ung’s opinion had not yet developed at that time.  The hearing deputy also relied upon the observation of the family doctor concerning flat feet in 2006, but again that doctor did not diagnose Charcot and did not provide a causation opinion in this case.  It was only speculation to conclude that it was early Charcot.  Possibly, the date of injury should be when Charcot was first diagnosed in March 2007.  However, I believe the best approach when attempting to pinpoint when an injury is manifest is to choose the time when the injury most impacted Michael’s employment.  Michael fully healed and returned to full duty work after the 2004 incident.  He healed and returned to full duty after the February 2007 incident.  However, after he left work to treat his ulcers on August 30, 2007, he only returned to his job for one day on June 2, 2008.  After he left again on June 3, he never returned to full duty.  Given the views of Dr. Ung, it is likely that the doctor will never return Michael back to full duty again.  
Therefore, I find that Michael suffered a cumulative Charcot work injury to both feet on or about August 30, 2007, the date alleged in Michael’s first petition.  Consequently, the issue of notice is rendered moot because the injury date is also the date when Michael reported his injury to Tyson.  However, even if I were to use some prior date more than 90 days before August 30, 2007 as suggested by the hearing deputy, it was not until Dr. Ung’s discussion with Michael on June 30, 2007, that Michael became aware that his condition progressed to the point that continuing in his heavy job at Tyson was longer sustainable.  Always before that time, he was able to heal and return to work.  This was only 30 days before the notice of injury to Tyson and well within the 90 day limit under the discovery rule as set forth in the next section of this decision.  

As to the issue of whether Michael has reached maximum healing, the view of Dr. Ung that he had not achieved that status is uncontroverted.  I find that Michael has not reached maximum healing and must remain off work until Dr. Ung completes his treatment.


I find that the requested medical expenses were incurred for reasonable and necessary treatment of this work injury.   
CONCLUSIONS OF LAW


I. The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.


When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).


The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


It has long been the law of Iowa that Iowa employers take an employee subject to any active or dormant health problems and must exercise care to avoid injury to both the weak and infirm and the strong and healthy.  Hanson v. Dickinson, 188 Iowa 728, 176 N.W. 823 (1920).  A material aggravation, worsening, lighting up or acceleration of any prior condition has been viewed as a compensable event ever since initial enactment of our workers’ compensation statutes.  Ziegler v. United States Gypsum Co., 252 Iowa 613, 620; 106 N.W.2d 591 (1961).  While a claimant must show that the injury proximately caused the medical condition sought to be compensable, it is well established in Iowa that a cause is “proximate” when it is a “substantial factor” in bringing about that condition.  It need not be the only causative factor, or even the primary or the most substantial cause to be compensable under the Iowa workers’ compensation system.  Miller v. Laurdsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  


A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404, 408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985).  


In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that he suffered a gradual or cumulative trauma injury to both feet arising out of and in the course of employment with Tyson with a manifestation or injury date of August 30, 2007 for the reasons set forth in my Findings of Fact.  

II.  Defendant raised the issue of lack of notice of the work injury within 90 days from  the date of the occurrence of the injury under Iowa Code section 85.23.  Lack of such notice is an affirmative defense.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).  In Reddick v. Grand Union Tea Co., 230 Iowa 108, 296 N.W. 800 (1941) the Iowa Supreme Court has ruled that once claimant sustains the burden of showing that an injury arose out of and in the course of employment, claimant prevails unless defendant can prove by a preponderance of the evidence an affirmative defense.  Although an employer may have actual knowledge of an injury, the actual knowledge requirement under Iowa Code section 85.23 is not satisfied unless the employer has information putting him on notice that the injury may be work related.  Robinson v. Department of Transp., 296 N.W.2d 809, 811 (Iowa 1980).  Pursuant to the discovery rule, the time period for notice of claim does not begin to run until claimant, as a reasonable man, should recognize the nature, seriousness and probable compensable character of his injury or disease.  Id.  The claimant has the burden to establish any exception to the notice requirement under the discovery rule.  Ranney v. Parawax Co., Inc., 582 N.W.2d 152, 154 (Iowa 1998). 


In this case, the issue of notice was rendered moot by the finding of an injury date on the same day the claimant notified the employer of his work injury.  However, as noted earlier, if I had chosen an earlier injury date, even one more than 90 days prior to August 30, 2007, the notice on August 30, 2007 would still be timely because I found that claimant did not become aware that his condition could have a “permanent” impact on his employment until June 30, 2007, after his discussion with Dr. Ung on that date.  Therefore, the notice would still be timely under the holding in Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001).


III. The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).


In this case, although some permanency can be anticpated at this time due to the permanent restriction and impairment ratings discussed earlier in this case, it is premature to address permanency at this time because Dr. Ung has not completed his treatment and claimant remains off work under his direction.  Therefore, claimant is entitled to a running award of healing period benefits during the periods of time he was off work as stipulated in the hearing reports and that this shall continue until such benefits cease under the provisions of Iowa Code sections 85. 34(1).


When the permanency issue is ripe for adjudication, the claimant may file a new review-reopening petition to claim permanency and additional benefits.


Also, pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  Claimant is entitled to an order of reimbursement if he has paid those expenses.  Otherwise, claimant is entitled only to an order to hold him harmless from those expenses.  See Krohn v. State, 420 N.W.2d 463 (Iowa 1988).   


In the case at bar, I found that the requested expenses in Exhibit A were incurred for reasonable and necessary treatment of this work injury.  They will be awarded.


Claimant requests various costs.  All appear valid except for the $500 charge by Dr. Ung for his deposition and the costs of medical records other than doctor reports.  Expert testimony is limited to $150 under our rules which adopt the statutory limit.  Rule 876 IAC 4.33(5).  There is no provision for recovery of medical records costs in our rules.  

ORDER


IT IS THEREFORE ORDERED:


The arbitration decision of April 29, 2010 is reversed.  In file number 5029350 (DOI June 30, 2007) the claim is denied.  In file number 5025716 (DOI August 30, 2007), the claim is granted and the following is ordered:


1.  Defendant shall pay to claimant healing period benefits at the rate of five hundred eighty-eight and 88/100 dollars ($588.88) per week from February 9, 2007 through April 29, 2007; August 31, 2007 through June 1, 2008; June 3, 2008 through October 19, 2008; and from May 2, 2009 to the present time and continuing indefinitely thereafter until such benefits end pursuant to Iowa Code section pursuant to Iowa Code section 85.34.


2.  Defendant shall pay the medical expenses listed in Exhibit A.  Claimant shall be reimbursement only if he has paid those expenses.  Defendant shall hold him harmless from the remainder of these expenses.


3.  Defendant shall pay accrued weekly benefits in a lump sum.  


4.  Defendant shall receive credit against the award of indemnity benefits for previous payments of short term disability as stipulated in the amount of six thousand three hundred eighty-five and 98/100 dollars ($6,385.98).   


5. Defendant shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.


6. Defendant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter, except for the costs of medical records.  Reimbursement for Dr. Ung’s deposition testimony is limited to one hundred fifty and 00/100 dollars ($150.00). 

Signed and filed this ___14th ________ day of July, 2011.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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