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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LINDA L. JANES,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5022748
BOSSELMAN, INC. OF IOWA,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ZURICH NORTH AMERICA
  :

INSURANCE CO.,
  :



  :


Insurance Carrier,
  :                 Head Note Nos.:  1802; 1803;

Defendants.
  :                 2500; 2502
______________________________________________________________________

STATEMENT OF THE CASE

Linda Janes, claimant, filed a petition in arbitration seeking workers’ compensation benefits from the above named defendants as a result of an injury she sustained on June 5, 2006, which arose out of and in the course of her employment.  The case was heard and fully submitted in Des Moines, Iowa on July 7, 2008.  The evidence in the case consists of the testimony of claimant as well as claimant exhibits 1‑3 and 6-41 and defendant exhibits 42-56.
ISSUES

The parties presented the following issues for resolution in the case:
Whether claimant is entitled to either temporary total disability and/or healing period benefits from June 29, 2007 through October 31, 2007;
Whether the injury is the cause of permanent disability and the nature and extent thereof;

The commencement date for any permanent partial disability benefits awarded;

Whether claimant is entitled to have defendants pay medical expenses, and mileage, set forth in Exhibits 38 and 41 and whether those expenses involve fees or prices charged by providers which were fair and reasonable, whether the treatment was reasonable and necessary, whether the expenses are causally connected to the work injury, whether the expenses were authorized by defendants; and
Whether defendants are responsible to pay for claimant’s independent medical evaluation pursuant to Iowa Code section 85.39.

The parties stipulated at the time of the injury, claimant’s gross earnings were $338.86 per week, she was single and entitled to one exemption.  Based on this information, claimant’s correct weekly rate of compensation is $220.71.  The parties further stipulated that permanent partial disability benefits were paid for 4.29 weeks at the above stated weekly rate and further, that healing period benefits were also paid.
FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witness and considered the evidence in the record, finds that:
Linda Janes, claimant, was 53 years old at the time of the hearing.  Claimant is a high school graduate and also attended and graduated from the Des Moines Area Community College with a degree in information/word processing.  She has further training as a phlebotomist, as a research technician for methamphetamine abusers and also experience in doing customer service phone work.  Claimant has also worked as a food server at a Village Inn restaurant and a Cracker Barrel restaurant.
Claimant began working for Bosselman, Inc. of Iowa in February of 2005 as a food server.  Claimant testified she worked a maximum of 30 hours a week and that her last rate of pay was $4.00 an hour plus tips.  She testified she averaged $25 to $30 in tips per day.  Claimant also passed a pre-employment physical before beginning this job.  (Exhibit 10)

Claimant’s job as a food server required her to wait tables, take orders, bring food out to customers and also to lift bussing tubs with dirty dishes.

On June 5, 2006, at work, claimant tripped on a cord which caused her to fall forward, jamming her right elbow, right shoulder, and the right side of her neck into a glass countertop.  Claimant was also carrying a glass, which shattered and resulted in a laceration on her right hand.  Claimant reported the injury to the employer and a supervisor’s investigation report was filled out on that date, which reflected that claimant had a right hand injury and that she had hit her right elbow, shoulder, neck and side.  (Ex. 9)
Defendants directed claimant for care of her injuries on that date to Bern Boyett, M.D.  Dr. Boyett’s note on that date reflects claimant offering a history of falling at work and jamming her right elbow and shoulder along with having her right hand cut by a glass.  Claimant reported to Dr. Boyett, having right shoulder and right-side neck pain.  Dr. Boyett offered the assessment of a right shoulder strain with a minor hand laceration and placed claimant on restrictions of no lifting more than five pounds with no overhead work with her right arm and no repetitive, forceful gripping with the right hand.  (Ex. 11, page 30)

On June 8, 2006, Dr. Boyett again saw claimant.  At that time, claimant reported having more pain and stiffness in her right wrist, but that her elbow and right shoulder seemed to be doing better.  Claimant did mention concerns about her wrist because of a prior surgery she had undergone.  Dr. Boyett’s physical examination of claimant’s right shoulder was unremarkable and the right elbow physical examination was normal.  X‑rays taken of the right wrist showed no fractures.  (Ex. 11, p. 32)

Claimant saw Dr. Boyett on June 14, 2006, reporting a raw, aching feeling in her right shoulder with right wrist stiffness.  On physical examination Dr. Boyett found claimant to have good range of motion of the right shoulder, but had generalized tenderness in the upper trapezius and spinatus muscle groups.  Dr. Boyett increased claimant’s lifting ability to ten pounds.  (Ex. 11, p. 35)  On June 23, 2006, claimant reported to Dr. Boyett being no better and at that time Dr. Boyett referred claimant to physical therapy and also prescribed a depo-medrol pack.  (Ex. 11, p. 37)  On July 7, 2006, claimant stated that the physical therapy was helping her and that she wanted to continue.  Dr. Boyett noted that the physical therapist had noted claimant evidencing symptom magnification.  On that date, Dr. Boyett’s physical examination found claimant to have full right shoulder range of motion without pain.  He released claimant to full‑duty work on July 10, 2006.  (Ex. 11, pp. 41-42)
Claimant testified that she returned to work, but continued to have symptoms in her right arm, right shoulder and neck.
On July 17, 2006, claimant saw Dr. Boyett with concerns about her right ring finger.  Dr. Boyett stated that claimant’s right upper extremity strains appeared to be healed and Dr. Boyett also noted claimant having symptom magnification on that day, as well as on prior visits.  (Ex. 11, p. 43)  On August 7, 2006, claimant reported to Dr. Boyett that her right ring finger was locking more often and Dr. Boyett determined that claimant should be sent for an evaluation by an orthopedic hand specialist.  (Ex. 11, p. 45)
Claimant then came under the care of Delwin Quenzer, M.D., who saw claimant on September 20, 2006.  Claimant reported to Dr. Quenzer, having an aching sensation of the right ulnar wrist, with swelling pain radiating up her arm to her shoulder and neck with numbness and tingling of the right ring finger with triggering and locking of the finger.  Dr. Quenzer, on that date, offered an injection into claimant’s right ring finger flexor.  (Ex. 43, pp. 141, 143)
On November 1, 2006, Dr. Quenzer noted that the right ring finger triggered, but did not lock, that claimant’s right wrist sprain was unchanged and that claimant had a painful right shoulder and right side of her neck.  Dr. Quenzer began claimant on physical therapy and restricted claimant to no use of her right hand above heart level, lifting no more than five pounds frequently and ten pounds occasionally.  He also stated claimant should not lift bus tubs, as this increased her right upper extremity and right shoulder symptoms.  (Ex. 13, pp. 51-52)  As a result of these restrictions, the employer took claimant off work and claimant was paid temporary total disability benefits during the time that she was off work, up to February 6, 2007.
A physical therapy note of November 27, 2006 reflects that claimant was not making improvement as expected, as claimant had low tolerance to exercise, despite the exercise being very low level.  Claimant was discharged on that date from therapy due to not making progress.  (Ex. 48)  Claimant testified that during this therapy, she developed hand, shoulder and neck pain.

On November 29, 2006, Dr. Quenzer stated that claimant reported constant right shoulder, neck, right wrist and right underarm pain, with numbness in her ring and small fingers.  He also noted claimant was tearful and appeared fatigued and sad.  Dr. Quenzer recommended claimant undergo EMG/NCS studies as well as a right shoulder MRI.  (Ex. 13, pp. 52, 55)
Dr. Quenzer, on December 20, 2006, indicated that the right shoulder MRI showed a small full-thickness rotator cuff tear with a Type II acromium.  He also noted that the EMG/NCS studies revealed mild right carpal tunnel syndrome.  Dr. Quenzer also found claimant’s subjective symptoms to be out of proportion to the objective findings and found claimant to be dramatic.  Dr. Quenzer ordered a cervical spine MRI to determine whether claimant had cervical radiculopathy and also recommended consultation with a pain management physician.  Dr. Quenzer also noted that he was not certain surgery on the right shoulder and right wrist would alleviate claimant’s pain to allow her to resume employment.  He did continue his previous restrictions.  (Ex. 15, p. 58)
The cervical spine MRI was conducted on December 28, 2006 and found mild disc degenerative changes predominately at the C6-7 level with a disc osteophyte complex at the C5-6 level.  It also found a small central disc protrusion at the C6-7 level, with no evidence of canal narrowing or foraminal compromise and no evidence of deformity of the spinal cord.  (Ex. 17)
Claimant was seen by Christian Ledet, M.D., on January 8, 2007.  At that time, Dr. Ledet prescribed Lyrica for pain.  On January 19, 2007, there is a note from Dr. Ledet’s nurse indicating that claimant reported discontinuing this medication due to side effects of dizziness and sedation.  (Ex. 18, p. 69)
Claimant was then seen by Kari Schulte, M.D., on January 29, 2007, for a second opinion regarding claimant’s right shoulder pain.  Although Dr. Schulte indicated claimant reported pain and decreased range of motion and loss of right shoulder strength, he also found full right shoulder active range of motion when claimant was distracted during motor strength testing, which he found to be 5/5.  Dr. Schulte also found claimant to have symptom magnification, noting that claimant had diffuse tenderness to light touch over the shoulder and that a light brush of the skin caused severe pain.  Based on his findings, Dr. Schulte determined that claimant should be released to full work duty.  (Ex. 43, pp. 145A-145B)
Claimant returned to Dr. Ledet on January 30, 2007, and at that time Dr. Ledet indicated that he was at a loss as to what other medications he could prescribe that would not present side effects to claimant.  Dr. Ledet stated that from a pain management standpoint, claimant was at maximum medical improvement.  (Ex. 18, pp. 69-70)

Claimant testified she was discharged from her employment by Bosselman’s on January 28, 2007, and was not told the reason for her discharge.

On February 1, 2007, Dr. Quenzer noted that he had reviewed a video taken of claimant on January 26, 2007.  He noted that he watched the videotape in its entirety for 16 minutes.  Based on his viewing of claimant, he determined that claimant had no disability and appeared to use both her upper extremities equally well for activities of daily living, moved at a normal speed, did not need to get help, and did not appear to be avoiding any particular activities.  (Ex. 43, p. 147)  It is noted that Exhibit 56 is video surveillance of claimant conducted on January 26-31 and February 1, 2007, lasting over 45 minutes.  Although Dr. Quenzer’s February 1, 2007 note does reflect some activities that appear on the surveillance contained in Exhibit 56, quite obviously this surveillance is much longer than 16 minutes.
Dr. Quenzer, on February 6, 2007, determined claimant to be at maximum medical improvement.  (Ex. 18, p. 148)

Exhibit 30 contains letters sent to claimant by Tracey Zirbel, senior workers’ compensation claims administrator for the insurance carrier in this case.  In a letter dated February 6, 2007, Ms. Zirbel informed claimant that she had evidence to discredit claimant’s continued subjective complaints to her doctor and would investigate claimant for fraud.  In a letter dated February 26, 2007, Ms. Zirbel stated to claimant, based on overwhelming outside evidence that showed claimant obviously misled Drs. Quenzer, Ledet and Schulte that the insurance carrier would pay claimant $504.54 in permanent partial disability benefits in exchange for no longer pursuing her workers’ compensation claim.  Ms. Zirbel went on to state that a video provided to Drs. Quenzer and Ledet showed claimant capable of using her right upper extremity without pain.  Ms. Zirbel concluded with a statement that if claimant pursued her workers’ compensation claim, the insurance carrier would pursue a fraudulent submission penalty.  She ended the letter by stating the following:  “If I do not hear from you by March 15, 2007, I will close your claim.”  (Ex. 30, p. 103 and Ex. 31)
It is found, based on Dr. Quenzer’s release of claimant to return to regular duty work, as well as the letters from Ms. Zirbel, that defendants were, at that time, denying liability for any continued complaints claimant had from this work injury.

Claimant then sought medical treatment at Broadlawns Medical Center and eventually was referred to Leonard Lomax, M.D.  Dr. Lomax saw claimant on March 14, 2007, with claimant reporting persistent neck and right shoulder pain, which Dr. Lomax stated was work related.  Dr. Lomax injected claimant’s right shoulder on that date.  (Ex. 22, p. 84)
Dr. Lomax ordered a right shoulder arthrogram performed on March 31, 2007, which found a full-thickness right rotator cuff tear, which was likely relatively small.  (Ex. 23)

Based on his review of the arthrogram, Dr. Lomax told claimant that she would be a good candidate for diagnostic arthroscopy and repair of the damaged tendon, which was performed on June 29, 2007.  (Ex. 24, p. 87 and Ex. 25)  It is noted that in a pre-operative history and physical examination, a history was taken from claimant and in that history there was a notation that claimant had had a torn rotator cuff for several years.  (Ex. 24, p. 88)

On October 30, 2007, Dr. Lomax saw claimant and at that time claimant still complained of significant neck pain and swelling in her right thumb.  His physical examination of the right shoulder found claimant to have forward flexion to 170 degrees, abduction to 160 degrees, adduction to 45 degrees, extension to 60 degrees, internal rotation to 60 degrees and external rotation to 80 degrees.  He also found the motor strength in the shoulder to be 5/5.  Dr. Lomax opined claimant to be at maximum medical improvement following the right shoulder surgery and stated that claimant should do no repetitive lifting or reaching above chest level and no lifting above chest level more than 10 pounds.  He also indicated claimant should not lift more than 25 pounds.
It is noted that Dr. Lomax was charged by the Iowa Board of Medical Examiners on February 11, 2008, with engaging in a pattern of unprofessional conduct and/or disruptive behavior.  The Examiners further found that Dr. Lomax had engaged in a pattern of unprofessional incompetency practicing beyond the scope and area of his practice and beyond the level of his knowledge and/or training with inadequate technical skills and poor surgical judgment.  (Ex. 46, p. 177)  Earlier, on October 16, 2007, the American Board of Surgery had decertified Dr. Lomax.  (Ex. 46, p. 181)
In December 2007, Dr. Lomax noted that claimant presented with a trembling in her right hand and that claimant had a visible tremor in the fourth and fifth fingers of the right hand.  He referred claimant for treatment of this condition by Wendy Waldman, M.D.  (Ex. 46, p. 164)  Dr. Waldman first saw claimant on February 4, 2008.  Dr. Waldman stated that claimant’s fingers moved somewhat erratically, but did not really resemble a tremor, in that it was not rhythmic and the amplitude and movement varied.  She also indicated the following:  “To me this appears at least in part if not altogether volitional.”  Dr. Waldman ordered EMG studies and opined that claimant’s right arm tremor appeared to be non-physiologic.  (Ex. 7, pp. 22-23)
Dr. Waldman noted on April 11, 2008, that the EMG was unremarkable and that a pain clinic evaluation was to be set up for claimant at the University of Iowa Hospitals and Clinics in August of 2008.  (Ex. 7, p. 24)  On May 22, 2008, Dr. Waldman offered the belief that most of claimant’s chronic pain was myofascial.  She again stated that she did not believe claimant had a physiologic tremor and that what claimant did have was more due to emotional stress of the situation.  (Ex. 7, p. 24)

Dr. Quenzer was asked questions by defendants’ attorney, to which he responded on July 23, 2007.  Dr. Quenzer offered agreement that there was no objective basis to support claimant’s subjective complaints, that claimant had no ratable permanent impairment of the right upper extremity and that claimant did not need to have permanent restrictions for the right upper extremity.  Dr. Quenzer indicated he would defer to Dr. Schulte concerning any questions pertaining to claimant’s right shoulder.  (Ex. 43, p. 151)

Dr. Schulte was asked the same questions, to which he responded on September 26, 2007.  Dr. Schulte stated that claimant had nonspecific, subjective right shoulder pain unsupported by any objective findings, that there was no evidence of right shoulder pathology attributable to the work injury and that claimant required no right shoulder restrictions.  (Ex. 43, p. 154)

Claimant was seen by Jacqueline Stoken, D.O., on May 12, 2008, for an independent medical evaluation.  Claimant reported to Dr. Stoken, having right upper extremity, right shoulder and neck pain.  Her physical examination of claimant’s right shoulder produced flexion to 150 degrees, abduction to 150 degrees, adduction to 30 degrees, extension to 50 degrees, internal rotation to 40 degrees and external rotation to 60 degrees.  Dr. Stoken also found claimant to have better than normal muscle strength in both arms and not being in any acute distress.  (Ex. 1, p. 8)
Dr. Stoken opined claimant to have a total nine percent whole person permanent impairment due to a cervical injury as well as deficits of right shoulder range of motion.  She also determined that reasonable work restrictions would involve avoiding work at or above shoulder level with the right upper extremity and no lifting more than 25 pounds on a frequent basis.  (Ex. 1, pp. 9-10)
After being discharged by the employer, claimant began seeking work and eventually found a job doing computer work and data entry.  Because of problems she had sitting more than four hours causing neck and shoulder pain and also her inability to learn the job, claimant left this employment after about one month.  Claimant then applied for work at the Flying J Truck Stop in January of 2008.  She discussed her restrictions with her potential employer and notwithstanding this, she was hired.  Claimant is now working as a food server, where she earns more money than what she earned with defendant employer because of working an extra day.  Claimant also testified that she does not have to lift anything heavy as well as not having to lift bus tubs.

Claimant testified that at the time of the hearing, she continues to have pain in her neck, down her shoulder, into her arm, chest and shoulder blade.  She finds extended walking pulls on her neck and that she has problems doing her housework.  She does more of her work with her left hand and continues to take Percoset when needed, but does not take this medication before work, as it does make her drowsy.
Claimant testified that she reviewed the surveillance video in Exhibit 56 and stated that she did no lifting in that video more than 25 pounds.  One of the things depicted in the video is claimant opening a garage door, which claimant describes as being and easy open and close door.  Claimant also was shown washing her car, but she testified that what she did there did not exceed 25 pounds and she did more of the physical work using her left hand and arm.

Claimant was involved in a motor vehicle accident in 1996 for which she was treated for a cervical sprain and strain as well as a right wrist injury.  She was treated by Teri Formanek, M.D., in August of 1996 for her continued right wrist pain.  (Ex. 42, p. 138 and Ex. 44, p. 156)
On June 3, 1997, claimant was seen by Dr. Kari Swain for residual, constant myofascial pain as a result of the motor vehicle accident in 1996.  Dr. Swain noted that claimant had reached maximum medical improvement and also stated the following:

It is my professional opinion that these symptoms will persist into the indefinite future.  We have utilized many different treatment protocols with little resolution.  I anticipate she will require periodic spinal manipulation to sustain her current level of motion and function.

(Ex. 42, p. 139)
On January 18, 2002, claimant saw Dr. Formanek, reporting that the week before she had tripped in her living room, falling across a coffee table, landing on her right shoulder.  Claimant complained of neck pain radiating down her arm to her wrist and also complained of pain and swelling in the ulnar side of the wrist.  Dr. Formanek prescribed medication on that occasion.  (Ex. 42, p. 158)

Claimant testified that in relation to the 1996 motor vehicle accident, she recovered from those injuries and also that the problems she had after the trip and fall in 2002 resolved.  It is noted that during the hearing, claimant was asked on cross‑examination about the fact that in her previous deposition, claimant did not recall any specifics about the 2002 shoulder injury.
REASONING AND CONCLUSIONS OF LAW

The first issue to be resolved is whether the injury that occurred on June 5, 2006 caused permanent disability and whether the disability is restricted to claimant’s right upper extremity or is a body as a whole injury of her right shoulder and neck. 
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Defendants correctly note that there were several instances during the hearing as well as in prior deposition testimony, of inconsistencies in claimant’s testimony, bringing into question claimant’s credibility.  However, claimant did report, on the day of the injury, having symptoms not only in her right hand and right arm, but pain in her right shoulder and neck not only to the employer, but also to Dr. Boyett.  She continued to report these symptoms to Dr. Quenzer as well as to Dr. Ledet.  Claimant did fall and jam her arm and shoulder and neck on the day in question.
Although Dr. Quenzer and Dr. Schulte have offered opinions that claimant does not have any permanent disability, it is noted that an MRI as well as an arthrogram, determined claimant to have a tear in her right rotator cuff.  Both Dr. Lomax and Dr. Stoken have related this condition to the work injury.  Although Dr. Lomax has essentially been stripped of his ability to be a surgeon based on unprofessional conduct, it is still concluded that based on the objective testing that was done of claimant in the MRI and arthrogram, claimant did have the rotator cuff tear.
It is concluded that claimant has established that the injury she sustained on June 5, 2006 resulted in an injury to her right shoulder and neck and also resulted in permanent restrictions being imposed by both Dr. Lomax and Dr. Stoken.  Therefore, claimant does have permanent disability as a result of this injury and the injury is to her body as a whole.  Accordingly, an evaluation of claimant’s industrial disability will not be made.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant is 53 years old at the time of the hearing.  She does have education and work experience, which involves work of a light-duty nature.  Further, claimant has found employment as a food server, earning more than what she earned at the employer, however she does less physical activities.  The video of claimant does show her able to be able to engage in some activities of daily living, however permanency impairment ratings have been assigned in her case as well as permanent working restrictions.

After considering all of these factors, the undersigned concludes claimant has a 15 percent industrial disability from this work injury.

Claimant is seeking healing period benefits from June 29, 2007 through October 31, 2007, which is during the time that the surgery Dr. Lomax performed occurred up to the date that he found claimant to be at maximum medical improvement.  It is concluded that this time off was related to the work injury and that therefore, claimant should be entitled to healing period benefits for these weeks.  Accordingly, the commencement date for the permanent partial disability benefits awarded in this case will be November 1, 2007.
The next issue to be resolved is whether defendants will be responsible for the payment of medical expenses as well as mileage set forth in Exhibits 38 and 41.

It is concluded that based on the previous discussion in this decision, the medical treatment claimant has received at Broadlawns from Dr. Lomax and Dr. Waldman are connected to this work injury.  Although defendants contend that this was not authorized medical treatment, based on the letters sent to claimant by the insurance carrier’s representative, it is obvious that defendants were no longer accepting liability on the claim as to claimant’s continuing right shoulder and neck complaints.  As a result, the authorization defense cannot be used by defendants to prevent them from having to pay for these expenses.  Accordingly, defendants will be responsible for the payment of the medical expenses and mileage set forth in Exhibits 38 and 41.
The last issue to be resolved is whether defendants are responsible for the payment of the independent medical evaluation conducted by Dr. Stoken.  As the defendants had previously received opinions from Dr. Quenzer and Dr. Schulte, that claimant had no permanent impairment, claimant was entitled to an independent medical evaluation pursuant to Iowa Code section 85.39.  Therefore, defendants will be responsible for the payment of that evaluation.
ORDER

THEREFORE, IT IS ORDERED:
Defendants shall pay claimant healing period benefits from June 29, 2007 through October 31, 2007 at the weekly rate of two hundred twenty and 71/100 dollars ($220.71).
That the claimant receive seventy-five (75) weeks of permanent partial disability benefits at the weekly rate of two hundred twenty and 71/100 dollars ($220.71) commencing on November 1, 2007.
That interest shall accrue pursuant to Iowa Code section 85.30.

That defendants shall receive credit for benefits previously paid.

That defendants shall pay the medical expenses, including mileage, set forth in Exhibits 38 and 41.

That defendants shall pay for the independent medical evaluation conducted by Dr. Stoken.

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.

That defendants shall file subsequent reports of injury as required by the agency.

Signed and filed this _____14th_____ day of August, 2008.

   __________________________







STEVEN C. BEASLEY
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COMPENSATION COMMISSIONER
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Robert E. Tucker
Attorney at Law
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Des Moines, IA  50309-2390
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