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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________
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  :



  :
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  :


  :

vs.

  :



  :    File Nos. 1273196, 1302565

HAWKEYE WOOD SHAVINGS, INC.,
  :



  :          A R B I T R A T I O N 


Employer,
  :



  :               D E C I S I O N

and

  :



  :

GREAT WEST CASUALTY COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

James Parrish, the claimant, seeks workers’ compensation benefits from defendants, Hawkeye Wood Shavings, Inc., the alleged employer, and its insurer, Great West Casualty.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard the claim on December 10, 2001.  The oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. An employee-employer relationship existed between claimant and Hawkeye Wood Shavings at the time of the alleged injury.

2. Claimant is seeking temporary total or healing period benefits only from September 19, 2000, through November 13, 2000, and defendants agree that he was off work during this period of time. 

3. If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4. If I award permanent partial disability benefits, they shall begin on November 14, 2000.

5. At the time of the alleged injury, claimant's gross rate of weekly compensation was $622.00.  Also, at that time, he was married and entitled to 2 exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $391.89 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6. The parties stipulated that the providers of the requested medical expenses would testify as to their reasonableness and defendants are not offering contrary evidence.  The parties also agreed that these expenses are causally connected to the back condition upon which the claim is based but that the issue of the work relatedness of this condition remains an issue to be decided herein.

Prior to hearing, claimant filed two original notices and petitions for an injury on September 18, 2000, and October 6, 2000.  At the close of evidence during the hearing, claimant moved to amend one of the alleged injury dates from October 6, 2000, to September 25, 2000.  Without objection, this was approved.

ISSUES

The parties submitted the following issues for determination in this proceeding:

I. Whether claimant received an injury arising out of and in the course of employment; 

II. Whether any claim for injury in this case is barred for failure to provide timely notice of the injury to the employer under Iowa Code section 85.23.


III. The extent of claimant's entitlement to disability benefits.

IV. The extent of claimant's entitlement to medical benefits.

V. Claimant’s entitlement to penalty benefits.

FINDINGS OF FACT

In these findings, I will refer to the claimant by his first name and to the defendant employer as Hawkeye.

From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact, and facial mannerisms while testifying, in addition to consideration of the other evidence, I find James credible. 

James has been employed as a dispatcher at Hawkeye, a trucking firm, since 1990 and continues to do so at the present time.  At hearing, James said that his primary function as a dispatcher is to secure back hauls for trucks that are delivering windows manufactured by Pella Corp.  Such work involves the extensive use of a telephone located on a desk from primarily a seated position.  James does not use a computer or other forms of communication with drivers.  James admits that he can stand while on the phone but such is awkward because he must also take notes while he is talking on the phone.  James testified he is on the phone on average 3-4 hours a day.  While his employer and a coworker at Hawkeye disputes in their testimony the number of hours each day James must sit, there appears to be little dispute such work involves prolonged sitting each day.  James does not dispute that the workday is broken up with frequent smoking breaks in which he leaves the office area.  However, at the time of the alleged injury, James was working 11 hours a day, 5 days a week with additional hours on Saturdays.  There is no dispute that apart from his scheduled vacations and his time off to treat the back condition claimed work related in this proceeding, James only missed two days of work since he began working for Hawkeye.  There also is no dispute that Hawkeye views James as a good worker.

James briefly quit Hawkeye in April 2001 over a dispute about cutting his hours to 10 per day, 50 hours a week.  The reduced hours were due to an economic slowing of Hawkeye operations, not James’ health.  However, James has since returned to Hawkeye performing the same dispatching duties but at these reduced hours.   

James is claiming that a low back condition which developed in the fall of 1999 is work related.  James testified his right buttocks/hip began to hurt in September 1999 without any precipitating sudden traumatic event either at work or home.  This pain gradually increased over the next several weeks.  He stated his pain increased while standing and walking but he obtained relief while sitting.  As a result, James said that he did not initially associate his pain to sitting at work and did not report any work injury when symptoms first occurred.  Despite increasing pain, James continued working.  

James did not seek treatment for hip pain until November 1, 2000.  At that time, he saw his family doctor, Gregory Peterson, D.O.  James reported to Dr. Peterson a history of his pain similar to his testimony at hearing.  (Claimant’s Exhibit 1-1)  Treatment at that time was limited to medication and James was allowed to continue working.  In February 2000, James returned to Dr. Peterson, this time with increased complaints of pain extending into his leg and foot.  Dr. Peterson ordered further testing suspecting spinal disc pathology and James returned to work.  (Cl. Ex. 1-2)  In March 2000, the doctor’s assessment was a herniated disc at the L5-S1 spinal level and he referred James to Douglas Koontz, M.D., a neurosurgeon.  (Cl. Ex. 1-3)  James again returned to work.  Dr. Koontz’s evaluated James in April 2000.  His assessment was degenerative changes along with a symptomatic herniated disc at the L5-S1 level and another asymptomatic herniation at the L4-5 level.  (Cl. Ex. 5)  When additional conservative measurers over the summer of 2000 failed to alleviate James’ pain, Dr. Koontz performed surgery on September 19, 2000.  James continued working until his admission to the hospital on the 19th.  The surgery involved a laminectomy and fusion at the two spinal levels along with installation of metal hardware to stabilize both levels.  (Cl. Ex. 8)  Following a number of weeks of recovery, Dr. Koontz released James to return to work on November 14, 2000.  (Cl. Ex. 10)  James continued working thereafter until he briefly quit as discussed earlier in April 2001.  On October 5, 2001, Dr. Koontz reported that James reached maximum healing.  The doctor opined at that time James suffered a 26 percent permanent partial impairment to the whole person from his back condition.  The doctor recommends permanent restrictions consisting of changing positions every hour, limited bending, lifting and twisting, and no lifting over 40-50 pounds.  (Cl. Ex. 14)

James made a formal claim for workers’ compensation as a result of his low back problems on October 6, 2000.  He testified at hearing that he did not discuss the potential work relatedness of his back condition until the Friday after his surgery with Dr. Koontz.  This apparently occurred on September 25, 2000.  At that time, the doctor first told James he felt that his extensive sitting at Hawkeye was an aggravating cause of his back problems.  Dr. Koontz issued 2 written opinions on the issue of causation in this case.  The first is dated December 21, 2000, in response to an inquiry from James’ attorney.  Upon a history of sitting 13 hours a day over 10 ½ years, Dr. Koontz opines such sitting accelerated the preexisting degenerative process that was the underlying cause of James’ back problems.  Dr. Koontz states that sitting is one of the worst stresses on the lumbar spine by increasing intradiscal pressure.  (Cl. Ex. 12)  In a later report dated October 5, 2001, Dr. Koontz reiterated this causation view stating long hours of sitting over many years accelerated his lumbar degenerative disc disease causing the need for surgery.  (Cl. Ex. 14)  

Two other medical causation views appear in the record.  In response to inquiry from James’ counsel, Dr. Peterson agrees that sitting would aggravate a degenerative arthritis back condition.  He states there is no way to absolutely prove that an individual’s length of time sitting at his job would accelerate degenerative arthritis.  However, he had no objection to Dr. Koontz’ opinions on this.  (Cl. Ex. 3-5)

In November 2001, only a month before hearing, defendants retained William Boulden, M.D., an orthopedic surgeon, for the purpose of rendering a causation opinion in this case.  Dr. Boulden disagrees with Dr. Koontz stating that there is no literature supporting Dr. Koontz’s views.  He believes that James’ back problems are age related, not work related.  (Defendants’ Ex. E & O)

The defendant insurer denied James’ claim for benefits in a notice, mailed October 27, 2000, to James which stated the following to explain the denial:  ”We have been unable to secure medical data to support that your employment with Hawkeye Wood Shavings, Inc. was a substantial factor in causing the injury/illness you allege.”  (Cl. Ex. 28-70)

No other evidence was submitted by defendants to explain the reasons for the denial of the claim by the insurance companies adjusting personnel.  

Defendants raise defenses in this proceeding other than the causation views of Dr. Boulden.  They challenge the history provided to Dr. Koontz by the testimony that James did not sit as much as he told the doctor.  Also, they challenge James’ credibility.  Frank Sloan, the president of Hawkeye, testified at hearing that James told him when he left work to undergo his surgery in September 2000 that his back problems had nothing to do with Hawkeye.  James took vacation at that time so he would not lose income.  Sloan said James called him after the surgery explaining he would be off longer than he anticipated and asked if Sloan could put this on workers compensation.  Sloan said that he declined to do so.  Sloan believes that James filed the claim to avoid the financial loss from his back surgery. 

Defendants further assert that James failed to timely report the injury after first learning of its work relatedness from Dr. Koontz.  This defense is not based upon any reports or statements from the doctor but statements made by James in his discovery deposition taken on March 20, 2001.  (Cl. Ex. 33)  In this deposition, claimant appears to say that Dr. Koontz first discussed the possibility the back condition was work related in April 2000.  (Cl. Ex. 33-30)  Dr. Koontz records do not contain any reference to such a discussion.  Claimant went on to testify that it was not until after the surgery Dr. Koontz told him that his back problem was caused by work.  (Cl. Ex. 33-31)  At hearing, James said that he was confused during his deposition.  He states that he did not discuss the role of his work in causing his problems with Dr. Koontz until after the surgery.

Finally, defendants assert that an injury did not arise from his employment but from a physical condition personal to James and unrelated to his employment.  Defendants assert that an injury from just sitting activity is insufficient to create a compensable injury.

I reject the defenses and find that James suffered the work injury as alleged.  As stated previously, I find James credible.  However, regardless of the economic motivations of James to pursue this claim, the history provided to Dr. Koontz of prolonged sitting is essentially true and Dr. Koontz’s opinions, as a treating physician, are more convincing than those of Dr. Boulden, a one-time evaluator hired for litigation purposes.  Even if James had told his employer at first that he did not believe his problems were work related, James is not a medical expert and cannot be expected to possess expert medical knowledge.  Over my many years with this agency, I often see employers criticize, rightly so, an injured workers’ lack of medical training when the worker expresses a view that their medical problems are work related.  However, when a worker initially fails to make a causal connection between work and an injury, employers are far too quick to use this as a basis of denying claims.  In any event, compensability of this case hinges on the more convincing expert medical opinion and the more convincing opinion in this case supports the claimant and not the defense.

As to the proper injury date, I find that James did not fully realize the work relatedness of his back problems until his conversation with Dr. Koontz on September 25, 2000.  This is the time the injury manifested itself.  An earlier injury date for this cumulative trauma would be inappropriate.  

Therefore, I find that on September 25, 2000, James suffered a cumulative trauma to his low back which arose out of and in the course of his employment at Hawkeye.  

Given my findings as to the injury date and the date of filing the claim, October 6, 2000, the notice defense is largely rendered moot.  However, I also find that regardless of whether or not claimant may have been apprised of a possibility of causal connection before September 25, 2000, he did not become fully cognizant of the work relatedness of his claim until the discussion with Dr. Koontz on September 25, 2000.

Since his release from Dr. Koontz, James continues to have problems with back and leg pain with both sitting and standing.  However, he is able to comply with the activity restrictions imposed by the doctor and remain employed.  He continues with his long hours of work each day and his only complaint to date has been an involuntary reduction in those hours.  He also continues his remarkable attendance record at Hawkeye.

On October 5, 2001, at the request of his attorney, James underwent a functional capacities test (FCE) by Mark Blankespoor, P.T.  Blankespoor’s assessment was that James’ performance was consistent with his injury and apparently valid.  Given this performance, Blankespoor recommended a much lower activity level than imposed by Dr. Koontz.  Blankespoor views the results as limiting James to upper sedentary to low light work categories (lift/carry 10-15 pounds), with no repetitive lifting, carrying, pushing, pulling, reaching, twisting, bending, crawling, squatting, balancing, or climbing.  The therapist also recommends that he not sit, stand, or walk more than frequently, with sitting confined to no more than 15-20 minutes at one time and 5-6 hours in an 8 hour day.  In response to Dr. Koontz views, Blankespoor responded that James should limit his lifting to 25 pounds on a rare basis and never more than 25 pounds.

Also at the request of his attorney, James was evaluated in October 2001 by Roger Marquardt, a vocational consultant.  Marquardt issued two assessments.  The first was based upon the FCE which indicated that given such restrictions, James was extremely lucky to be employed at all.  He found that despite the employment, James suffered a 25 percent actual loss of income from the injury.  Absent such employment, Marquardt felt that James was permanently and totally disabled.

When presented with the restrictions of Dr. Koontz, Marquardt stated that he could not determine which set of restrictions was more appropriate.  All he could say was that post-injury occupational vocational loss is above 35 percent.  

Given the above, I do not find that FCE or the vocational assessments particular helpful or convincing.  Certainly, a physical therapist does not have the same expertise as a licensed neurosurgeon.  Therefore, if I must choose between the two sets of restrictions, I chose those issued by Dr. Koontz.  I can find little explanation by Marquardt as to why the vocational loss is over 35 percent or that this injury is a cause of an actual loss of earnings of 25 percent.  James is back in the same job he had before the injury and is earning the same income as before.  The reduction in hours had nothing to do with the injury.  The restrictions by Dr. Koontz do not appear particular onerous so as to cause a major loss of vocational opportunities, especially given James work history.

Giving the views of Dr. Koontz on the extent of physical disability, I find the work injury of September 25, 2000, to be a cause of a 26 percent permanent impairment to the body as a whole and the activity restrictions imposed by Dr. Koontz.  

James medical condition before the work injury was apparently excellent and he had no prior functional impairments or ascertainable disabilities.  Any preexisting degenerative disc disease was not symptomatic until the start of the work injury process.  However, his physical limitations do not prevent him from returning to his former dispatching work, the work for which he is best suited given age, training, and past work experience.  James is 59 years of age.  He has a high school education.  James’ more significant past work experience involves 11 years in production line work at John Deere and Lennox and dispatching in trucking operations for over 15 years.  However, the work restrictions may limit his ability to return to many heavy or moderate exertion production jobs, although the likelihood of James returning to such work does not appear high regardless of his injury.

From examination of all of the factors of industrial disability, it is found that the work injury of September 25, 2000, was a cause of only a 26 percent loss of earning capacity.  

I further find that the insurer in this case acted unreasonably at least until October 7, 2001, to the extent of warranting a penalty for the following reasons:

1.  James never received a notice from defendants explaining the reason for the denial of this claim prior to this litigation.  The notice provided in October 2000 stating only that there was insufficient evidence to support the claim is wholly insufficient.  It did not apprise James of where his claim was deficient or whether the information relied upon by defendants was correct

2.  There was no evidence offered to show a reasonable and prompt investigation of this claim by the insurer prior to the denial of the claim or any ongoing monitoring of the claim by the insurer prior to litigation.

3.  The notice defense is wholly without merit.  There is no duty under Iowa law to notify the employer of an injury until such time as the work relatedness of the injury is reasonably apparent to an injured worker.  Prior to September 25, 2000, James was not reasonably apparent, especially when the causative activity was sitting, which prior to the surgery relieved his pain.  

4.  The defendants had no reliable supportive medical opinion to justify a denial or to counter the views of Dr. Koontz until securing the opinion of Dr. Boulden on October 7, 2001.  Defendants therefore had no fairly debatable reasons for any denial prior to that time.

After the initial 8 days allowed by law for an investigation following the claim on October 6, 2001, approximately 50 weeks elapsed before defendants obtain an arguable basis for denying this claim.  At the stipulated rate of compensation, this amounts to a delay in benefits which total over $19,000.  A reasonable penalty in this case is found to be the sum of $5,000.

CONCLUSIONS OF LAW

1.  Claimant has the burden of proving by a preponderance of the evidence that claimant received an injury arising out of and in the course of employment.  The words "out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time and place and circumstances of the injury.  See generally, Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 1979); Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 63 (1955).  An employer takes an employee subject to any active or dormant health impairments.  A work connected injury that more than slightly aggravates the condition is considered to be a personal injury.  Ziegler v. United States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591 (1961) and cases cited therein.

It is not necessary that claimant prove his disability results from a sudden unexpected traumatic event.  It is sufficient to show that the disability developed gradually or progressively from work activity over a period of time.  McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  The Iowa Supreme Court has also held that the date of injury in gradual or cumulative injury cases is the time at which the “disability manifests itself” or “the date on which both the fact of the injury and the causal relationship of the injury to the claimant’s employment would have become plainly apparent to a reasonable person.”  Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824, 829 (Iowa 1992).  In McKeever, the proper injury date coincided with the time claimant was finally compelled to leave his job and receive medical treatment.  In Tasler, the correct injury date was the date a meat processing plant closed.  For cumulative injury cases, the commissioner is given wide latitude and is entitled to consider as an injury date a multitude of factors such as absence from work because of inability to perform, the point at which medical care is received, or others, none of which is necessarily dispositive.  Such dates of injury are then used to determine rate and the timeliness of claimant's claim under Iowa Code section 85.26 and notice under Iowa Code section 85.23.  

Defendants argue that although claimant may have shown that he was injured in the course of his employment, he has not shown that the injury arose out of employment.  In support of this argument, defendants cite an Iowa Supreme Court case, Miedema v. Dial Corporation, 551 N.W. 2d 309 (Iowa 1996) and an agency case, Versteegh v. The Vernon Company, File No. 1102754 (App. August 31, 1998).  In Miedema the claimant alleged a back injury after turning to flush a toilet at work.  In Versteegh, the claimant alleged a knee injury after staring to run across a street to perform an errand for his supervisor.  Defendants assert that to be compensable in Iowa, an injury must be shown to have resulted from a hazard of employment.  I have similarly held in a case involving a broken leg from placing weight on one’s foot due to osteoporosis.  Farrell v. Eagle County Warehouse, File No. 1191552 (Arb. December 30, 1999).  The risk causing the injury must be shown to be greater at work than elsewhere, either at home or in the claimant’s personal life activities.  Consequently, the defense argues, the mere act of bending or arising is no more onerous a risk than turning to flush a toilet (Miedema) or to begin to run across a street (Versteegh).  In both of these cases, due to a pre-existing condition, an injury developed from work activity that would normally not be injurious.  Such cases are colloquially termed “idiopathic” by workers’ compensation specialists and legal scholars.  Idiopathic is a medical term used by physicians to refer to an injury or disease process has no known cause or a cause personal to the patient.

On the other hand, this agency has held as compensable before and after Mediema and Versteegh various injuries from performing other physical acts common in ordinary non-work activity.  Rink v . Rolfe Care Center, File No. 1114687 (App. June 28, 2000); Alesch v. Wilson Foods Corp., File No. 1021206 (App. July 17, 1996) (neck injury after turning one’s head); McCool v. Dowd Drug, File No. 1155192 (App. October 30, 1998) (knee injury after stepping off a curb).  

In reviewing these cases, this agency clearly finds compensability a problem when an injury or condition develops from physical activity not normally injurious due to a preexisting weakness or condition.  Admittedly, there is a conceptual problem in sorting out these cases along with the long established law relating to aggravations of preexisting conditions.  An employer takes an employee subject to any active or dormant health impairments.  A work connected event that more than slightly aggravates the condition is considered to be a compensable injury.  Ziegler v. United States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591 (1961) and cases cited therein.  Most recently, this agency has stated that injurious activity which appears to be common, ordinary physical activity unrelated to employment may, nevertheless, be said to arise from the employment, depending upon the facts of the injury.  Van Scoy v. Okoboji Bar & Grill, File No. 1166754 (App. July 31, 2000).  

In the case at bar, the injurious activity was prolonged sitting.  The mechanism of injury was explained by the treating physician.  This is sufficient to establish a work injury.  This agency has previously recognized that sitting for a prolonged time can lead to compensable injury.  

Therefore, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that he suffered a cumulative trauma injury arising out of and in the course of employment with Hawkeye.  As the date claimant became plainly aware of the causal connection of his injury to his work was September 25, 2001, that date was chosen under the McKeever doctrine.

II.  Defendants have raised the issue of lack of notice of the work  injury within 90 days from  the date of the occurrence of the injury under Iowa Code section 85.23.  Lack of such notice is an affirmative defense.  Delong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).  In Reddick v. Grand Union Tea Co., 230 Iowa 108, 296 N.W. 800 (1941) the Iowa Supreme Court has ruled that once claimant sustains the burden of showing that an injury arose out of and in the course of employment, claimant prevails unless defendant can prove by a preponderance of the evidence an affirmative defense.  Although an employer may have actual knowledge of an injury, the actual knowledge requirement under Iowa code section 85.23 is not satisfied unless the employer has information putting him on notice that the injury may be work-related.  Robinson v. Department of Transp., 296 N.W. 2d 809, 811 (Iowa 1980).  The time period for notice of claim does not begin to run until claimant, as a reasonable man, should recognize the nature, seriousness, and probable compensable character of his injury or disease.  Robinson, 296 N.W. 2d 809.  Id.  

The notice defense is wholly without merit.  The assertion that injured workers are required to notify the employer of a work injury when there is only a possibility of a causal connection of a medical problem and work activity has no basis in the law of this state.  When the worker is able to make this connection either on his own or with the help of medical experts, the notice provisions apply.  In specific traumatic injuries, the requirement of notice is delayed by the discovery rule.  In gradual injury cases, the date of injury in effect coincides with the notice requirement.  The later is roughly what occurred in this case.  Claimant acquired sufficient knowledge of the work relatedness of the gradual injury on September 25, 2000.  This is also the injury date.  Claimant notified the employer and made his claim on October 6, 2000, only a few days later.

III.  Generally, a claim of permanent disability invokes an initial determination of whether the work injury was a cause of permanent physical impairment or permanent limitation in work activity.  

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Furthermore, if the available expert testimony is insufficient alone to support a finding of causal connection, such testimony may be coupled with non-expert testimony to show causation and be sufficient to sustain an award.  Giere v. Aase Haugen Homes, Inc., 259 Iowa 1065, 146 N.W.2d 911, 915 (1966).  Such evidence does not, however, compel an award as a matter of law.  Anderson, 217 N.W.2d 531, 536.  To establish compensability, the injury need only be a significant factor, not be the only factor causing the claimed disability.  Blacksmith v. All-American, Inc., 290 N.W.2d 348, 354 (Iowa 1980).  In the case of a preexisting condition, an employee is not entitled to recover for the results of a preexisting injury or disease but can recover for an aggravation thereof which resulted in the disability found to exist.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963).

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability.  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Pursuant to Iowa Code section 85.34(2)(u), the commissioner may equitably prorate compensation payable in those cases where the functional loss is less than 100 percent.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

On the other hand, if it is found that the work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the Code section, the disability is considered an unscheduled disability to the body as a whole and compensated under Code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v.  Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear 332 N.W.2d 886, 997 (1983).  Unlike scheduled member disabilities, the extent of unscheduled or industrial disability is determined by assessing the loss of earning capacity resulting from the work injury.  Diederich v. Tri-City R. Co., 219 Iowa 587, 593, 258 N.W. 899 (1935).  A physical impairment or restriction on work activity may or may not result in a loss of earning capacity.

The parties agreed that if I find that the work injury is a cause of permanent impairment to the body as a whole, the disability is a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  The extent of any loss of earning capacity is determined by examining several factors such as the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the employee prior to the injury, after the injury, and potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616 (Iowa 1995); Peterson v. Truck Haven Cafe, Inc., Vol. 1, No. 3 State of Iowa Industrial Comm’r Decisions 654, 658  (App. February 28, 1985).  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Id. 
A showing that claimant had no loss of his job or actual earnings does not preclude a find of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.

Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges, 528 N.W.2d 614, 617.  Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997)

Failure to pay at least the permanent partial disability benefits under Iowa Code section 85.34(2)(u) equivalent to the treating physicians impairment rating constitutes unreasonable conduct.  Gibson v. ITT Hartford Insurance Company, 621 N.W.2d 388, 398 (Iowa 2001).  In other words, the minimum owing in any industrial case is the impairment rating.

In the case sub judice, I found that claimant suffered a 26 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to 130 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 26 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

Claimant's entitlement to permanent partial disability also entitles him to weekly benefits for healing period under Iowa Code section 85.34 for his absence from work during a recovery period until claimant returns to work; until claimant is medically capable of returning to substantially similar work to the work he was performing at the time of injury; or, until it is indicated that significant improvement from the injury is not anticipated, whichever occurs first.  Claimant shall be awarded healing period benefits for the period of time he was off work for treatment of his injury by Dr. Koontz.

IV.  Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  Claimant is entitled to an order of reimbursement if he has paid those expenses.  Otherwise, claimant is entitled only to an order directing the responsible defendants to make such payments directly to the provider.  See Krohn v. State, 420 N.W.2d 463  (Iowa 1988).

In the case at bar, the parties stipulated that the providers would testify as to the reasonableness of the requested expenses in the hearing report and defendants are not offering contrary evidence.  I find the expenses reasonable.  Also the parties agreed that these requested medical expenses were causally connected to the back condition.  Given my finding that this condition is work-related, the expenses shall be awarded in their entirety.

V.  Claimant seeks additional weekly benefits under Iowa Code section 86.13, unnumbered last paragraph.  That provision states that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the industrial commissioner shall award extra weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied.  Furthermore, given the plain language of this code section, if there has been a delay or denial in payment of benefits, the employee is entitled to penalty benefits unless the employer proves a reasonable cause or excuse.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996).  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  Id.  Reasonable basis exists if the claim is fairly debatable.  Dolan v. Aid Insurance Co., 431 N.W.2d 790, 794 (Iowa 1988).  When the claim is "fairly debatable," the insurer is entitled to debate it, whether the debate concerns a matter of fact or law.  Id.  In Boylan v. American Motorists Ins. Co., 489 N.W.2d 742, 744 (Iowa 1992), the Iowa Supreme Court stated that the provisions of section 86.13 invokes penalties not only for willful acts or reckless acts but the provisions encompasses negligent conduct as well.  Id.  In assessing a penalty, this agency is to consider the length of the delay, the number of delays, the information available to the employer and any prior penalties imposed by this agency against the employer.  Murillo, 571 N.W. 2d 16.

The insurer’s duty includes the duty to fully and fairly investigate a claim rather than stand back and deny a claim simply because they wish to deny it.  Insurers must act reasonably under the circumstances that are known or reasonably available to it.  This duty is continuing and requires a reassessment whenever additional information becomes available.  The insurers conduct is measured against a standard of “the reasonably competent adjuster” not that of a reasonable layperson.  Following such an investigation, claimants must be provided an explanation at the beginning of the delay of the reason or reasons why benefits are not being paid.  If no reason is given, penalty in some amount will be owed.  The existence of a preexisting condition affecting the part of the body involved in the claim does not alone justify a denial of a claim.  Such a preexisting condition does not relieve the insurer from the duty to conduct a reasonable investigation or excuse it from denying the claim without a reliable, supporting medical opinion. 

In my findings, I set forth the acts of unreasonableness found in this case.  Defendants did not achieve a fairly debatable case until they obtained the view of Dr. Boulden.  The notice defense had no merit.  But, even if there was some merit to the notice defense.  Such as defense was not discovered or explained to clamant until well into these proceedings.

As there was no evidence that this insurer was previously guilty of misconduct, the maximum penalty was not imposed.  The penalty arrived at is the sum of $5000, about 25 percent of the amount delayed before defendants achieved a fairly debatable case.

ORDER

File No. 1273196 (Date of Injury September 25, 2000):

1. Defendants shall pay to claimant one hundred thirty (130) weeks of permanent partial disability benefits at a rate of three hundred ninety one and 89/100 dollars ($391.89) per week from November 14, 2000.

2. Defendants shall pay to claimant healing period benefits from September 19, 2000, through November 13, 2000, at the rate of three hundred ninety one and 89/100 dollars ($391.89) per week.

3. Defendants shall pay the medical expenses listed in the hearing report which total seventy three thousand six hundred seventy eight and 91/100 dollars ($73,678.91).

4. Defendants shall pay to claimant as a penalty for their unreasonable conduct the additional sum of five thousand dollars ($5,000).

5. Defendants shall pay accrued weekly benefits in a lump sum.  

6. Defendants shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

7. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

8. Defendants shall file activity reports on the payment of this award as requested by this agency pursuant to administrative rule 876 IAC 3.1.

File No. 1302161 (Date of Injury October 6, 2000):

1. Claim is dismissed.

2. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

Signed and filed this ___________ day of January, 2002

   ________________________
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