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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

GRANT EDWARD WILSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5000088

FIBRE BODY INDUSTRIES, INC.,
  :



  :                       A R B I T R A T I O N


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

THE TRAVELERS INDEMNITY
  :

COMPANY,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO.:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Grant Edward Wilson, has filed a petition in arbitration and seeks workers’ compensation benefits from Fibre Body Industries, Inc., employer, and The Travelers Indemnity Company, insurance carrier, both as defendants.

This matter was heard by deputy workers’ compensation commissioner Ron Pohlman in Storm Lake, Iowa, on August 2, 2004.  The record in the case consists of claimant’s exhibits 1-37; defendants’ exhibits A-E as well as the testimony of the claimant.

ISSUES

The parties submitted the following issues for determination:

1. Whether the injury was the cause of permanent disability;

2. The extent of claimant’s entitlement to temporary total disability or healing period benefits; and

3. The extent of claimant’s entitlement to scheduled member disability for his right foot.

FINDINGS OF FACT


The undersigned having considered all the testimony and evidence in the record finds:


The claimant was employed with Fibre Body Industries, Inc. as an over-the-road driver.  On July 12, 1999, the claimant sustained an injury to his right foot while he was on the job for the employer in Waco, Texas.  The claimant stepped in a hole and twisted his ankle.  Claimant initially treated with Donald Wright, M.D., in Waco, Texas.  Dr. Wright diagnosed a right ankle sprain and a fracture of the tibia and the fibula.  (Exhibit 12, page 14)  Claimant was placed in an air splint and was instructed to ice and elevate with limited weight barring for the first two days.  (Ex. 12, p. 16)  Claimant then obtained treatment with Allen D. Scher, M.D.  Dr. Scher saw the claimant on July 16, 1999 and allowed the claimant to drive but not to off-load.  (Ex. 14, p. 18)  Dr. Scher treated the claimant conservatively, however, the claimant continued to have problems, so he sought treatment from Jeffrey T. Garske, M.D.  Dr. Garske began seeing the claimant November 5, 1999.  After a brief period of continued conservative care, Dr. Garske determined that it was necessary to have the claimant undergo surgery.  Dr. Garske performed surgery on September 26, 2000 consisting of:

1. Diagnostic arthroscopy right ankle with arthroscopic chondroplasty dome of the talus and removal of loose body.

2. Evans lateral reconstruction lateral ligaments right ankle.

3. Excision of heterotopic bone (ununited fragment) medial mallcolus.

(Ex. 20, p. 33)


The claimant was released for light duty consisting of driving only January 11, 2001.  It was anticipated the claimant would reach maximum medical improvement in September 2001.  


On August 28, 2001, Dr. Garske indicated the claimant would probably have permanent restrictions and would benefit from a functional capacity evaluation.  (Ex. 30, p. 44)  On February 2, 2002, Dr. Garske advised claimant’s attorney claimant had reached maximum medical improvement and that he expected to be able to render an impairment rating.  The last time Dr. Garske saw the claimant was July 17, 2003.  At that time, Dr. Garske indicated in his recommendations:  

RECOMMENDATIONS:  Continued home exercise program and symptomatic modalities.  He does have a certain amount of disability pertaining to the ankle related to his swelling and recurrent pain.  He has some impairment in particular that is ratable on the basis of his restriction of subtalar motion.  He has some risks as well for developing further increasing posttraumatic arthritis which may require further treatment.  Presently he is capable of tolerating the majority of his complaints and for this reason does not require immediate medial care.  This, however, could change to the point where he will require medication on a monthly basis, and perhaps PT, and eventually even the need for further surgery.

(Ex. 33, p. 47)


The notes of Dr. Garske to the defendant-insurance carrier on May 3, 2001, indicate specific restrictions of no lifting greater to 10-20 pounds, no jumping, no prolonged standing or walking.  (Ex. 36, p. 51)  

The functional capacity evaluation dated September 18, 2001 indicates that the claimant has limited ability with functional activities including walking, standing, balancing, squatting, and kneeling.  (Ex. 37, p. 52)  It is indicated that the claimant’s calf strength was only 40 percent of his good leg that he would benefit from custom orthotics, that he should not climb above 5 feet without balance and support, squat repetitively or stand on cement for greater than 30 minutes at a time and that he should not lift over 40 pounds occasionally and limit distance when carrying objects.

Dr. Garske indicated in response to a letter to the nurse case manager that the claimant reached maximum medical improvement on October 25, 2001 and that his impairment rating was zero.  (Ex. B, p. 3)  

Claimant is overweight and has been recommended that he lose weight and the claimant has been attempting to do so and so far has successfully lost 40 pounds.  

REASONINGS AND CONCLUSIONS OF LAW


The first issue is whether the claimant sustained any permanent disability as the result of his work injury.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


Dr. Garske’s zero percent impairment rating is indicated in a handwritten note without explanation and is inconsistent with his other more detailed and extensive opinions.  It clear the claimant has permanent work restrictions and has diminished capacity in his right foot and leg.  It is found that the claimant has sustained a permanent disability affecting his right leg.  As this is a scheduled member disability affecting the right lower extremity, the claimant is entitled to an evaluation of the extent of his permanent disability based upon his loss of use.  The undersigned concludes that the claimant’s permanent disability is on the order of 35 percent, entitling him to 77 weeks of permanent partial disability benefits.  


The next issue is the extent of claimant’s entitlement to healing period benefits.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa Ct. App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


The claimant argues that he is entitled to healing period from September 26, 2000 through February 2, 2002.  Dr. Garske’s notes indicate that the claimant reached maximum medical improvement October 25, 2001.  The claimant returned to work before that time but it is clear that he never returned to substantially similar employment.  The claimant had a job that included loading and unloading trucks and ever since the injury, he had been working on a restricted duty basis.  It is concluded that the claimant’s healing period ended when he reached maximum medical improvement October 25, 2001.  The claimant is entitled to healing period from September 26, 2000 through October 25, 2001.  October 26, 2001 will be the commencement date for payment of permanent partial disability benefits.  

ORDER


THEREFORE, IT IS ORDERED:


That defendants shall pay healing period benefits from September 26, 2000 though October 25, 2001 at the weekly rate of four hundred eighty-six and 46/100 dollars ($486.46).


That defendants shall pay claimant seventy-seven (77) weeks of permanent partial disability benefits commencing October 26, 2001 at the weekly rate of four hundred eighty-six and 46/100 dollars ($486.46).


Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed pursuant to rule 876 IAC 3.1.

Signed and filed this ____12th_______ day of August, 2004.

    ___________________________







      RON POHLMAN







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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